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S. 1358—THE FEDERAL EMPLOYEE PROTEC-
TION OF DISCLOSURES ACT: AMENDMENTS
TO THE WHISTLEBLOWER PROTECTION ACT

WEDNESDAY, NOVEMBER 12, 2003

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 3:37 p.m., in room
SD-342, Dirksen Senate Office Building, Hon. Peter G. Fitzgerald
presiding.

Present: Senators Fitzgerald, Levin, and Akaka.

OPENING STATEMENT OF SENATOR FITZGERALD

Senator FITZGERALD. The Committee will now come to order.
Having completed the hearing on the nomination of Scott Bloch for
the position of Special Counsel, we move now to a related hearing
to consider legislation, S. 1358, the Federal Employee Protection of
Disclosures Act. I am chairing this hearing because the bill was re-
ferred to and polled out by the Subcommittee on Financial Manage-
ment, the Budget, and International Security which I Chair. I am
pleased to recognize the Ranking Member, Senator Akaka, who is
not only the Ranking Member of the Subcommittee on Financial
Management but also the lead sponsor of S. 1358 which we will
consider today.

The Federal Employee Protection of Disclosures Act was intro-
duced on June 26, 2003, by Senators Akaka, Grassley, Levin,
Leahy, and Durbin. Senator Dayton joined as a co-sponsor of the
bill on July 9, 2003. On October 8, 2003, the Subcommittee on Fi-
nancial Management polled this bill out to the full Governmental
Affairs Committee for consideration.

To put this bill in historical context, 1989 was a landmark year
for whistleblower protection. By a vote of 97 to 0, the Senate
passed Senator Levin’s Whistleblower Protection Act, which subse-
quently was signed into law. Among other innovations, the Whis-
tleblower Protection Act introduced a burden of proof allocation
that was unprecedented, but has since become the benchmark for
whistleblower protection laws. In essence, the 1989 law eases the
burden for employees to establish a prima facie case of retaliation
for whistleblowing activity. And once the employee establishes that
prima facie case, the burden then shifts to the agency to prove by
clear and convincing evidence, which is one of the highest evi-
dentiary burdens in civil law, that the agency would have taken
the same action in the absence of the employee’s whistleblowing.

o))



2

In 1994, Congress further strengthened whistleblower protec-
tions. In 2001, Congress considered legislation similar to the bill
we consider today but did not take final action before adjournment,
sine die. S. 1358 would amend Federal whistleblower laws to,
among other things, clarify the scope of protected disclosures, spe-
cifically to address certain court decisions that limit that scope; in-
clude actions with respect to security clearances within the scope
of prohibited personnel practices; include investigations within the
scope of prohibited personnel practices; require an informative
statement in non-disclosure policies and agreements; provide inde-
pendent litigating authority for the Office of Special Counsel; and
open appeals to all Federal Circuits rather than the current exclu-
sive jurisdiction of the U.S. Court of Appeals for the Federal Cir-
cuit.

We owe much to the many Federal employees who have had the
courage and fortitude to reveal government waste, fraud, abuse and
gross fiscal mismanagement. Over the years these whistleblowers
have saved the taxpayers hundreds of millions of dollars and dis-
closed endangerment of public safety by officials in the Federal
Government. It behooves us in Congress to encourage this bravery
in the Federal workforce. We compliment Senator Grassley, Sen-
ator Levin, and Senator Akaka for their consistent and forceful ad-
vocacy of efforts to strengthen protections for whistleblowers.

On the other side of the ledger, we want to remain mindful of
the challenges in managing the vast Federal workforce. Many
whistleblowers are heroes. But some who claim that mantle in fact
dishonor those who are. And for many Federal supervisors who are
unfairly accused of retaliation, the experience can be damaging.
Whistleblower challenges and the ensuing litigation can be expen-
sive and time-consuming, diverting valuable agency resources to
protracted defense.

Moreover, the easier it becomes to establish a prima facie case
of whistleblower retaliation, the more likely it becomes that Fed-
eral managers will hesitate to take steps to eliminate unproductive
or counterproductive appointees, impose reasonable disciplinary
measures, or insist on efficiencies that some workers might chal-
lenge as retaliatory. Therefore, in revisiting this important area of
law, I look forward to hearing specifically from the witnesses how
their views best promote this delicate balance between encouraging
good faith whistleblowing on the one hand, and on the other, en-
couraging proactive and non-risk averse management of the Fed-
eral workforce.

Before I introduce our first witness I would like to turn to our
Ranking Member, Senator Akaka, for his opening statement.

OPENING STATEMENT OF SENATOR AKAKA

Senator AKAKA. Thank you, Mr. Chairman. Thank you very
much for having this hearing today on S. 1358, the Federal Em-
ployee Protection of Disclosures Act, which makes needed changes
to the Whistleblower Protection Act. I want to add my welcome to
the Hon. Peter Keisler to our hearing.

Our legislation would enhance the Federal Government’s efforts
to eliminate waste, fraud and abuse by strengthening the rights
and protections available to whistleblowers. This bill is essentially
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the same as S. 3070 which the Committee on Governmental Affairs
favorably reported to the Senate on October 9, 2002. Whistle-
blowers play a crucial role in alerting Congress and the public to
serious cases of government wrongdoing and mismanagement.

Following the events of September 11, courageous Federal em-
ployees stepped forward to blow the whistle on significant lapses
in our efforts to protect this country and its people from terrorism.
FBI agent Colleen Rowley alerted Congress to serious institutional
problems at the FBI which impacted the agency’s ability to inves-
tigate terrorist activities and prevent terrorism. Border Patrol
agents Mark Hall and Bob Lindemann alerted us to serious secu-
rity lapses at our northern border.

The importance of whistleblowing was highlighted when Time
magazine named Ms. Rowley and two other whistleblowers as its
Persons of the Year. These brave Americans captured the Nation’s
attention and earned our respect for risking their careers for the
public good.

Although nearly a year has passed since whistleblowers gained
national attention, we should not forget the contributions they
make to our everyday lives. Just last week, Senator Fitzgerald and
I held a hearing on abuses in the mutual funds industry where wit-
nesses testified that it was a whistleblower who first brought atten-
tion to this problem. Specifically, Stephen Cutler, Director of En-
forcement at the Securities and Exchange Commission said, “tips
from whistleblowers are critical to our program.”

Through passage of the Whistleblower Protection Act in 1989 and
the subsequent strengthening amendments in 1994, Congress has
encouraged Federal employees to come forward with information of
threats to public safety, government waste, fraud, and mismanage-
ment. Congress has passed strong laws to encourage the disclosure
of critical information, but we also need the courts to interpret the
law consistent with Congressional intent. Without judicial decisions
consistent with the intent and spirit of the Whistleblower Protec-
tion Act Federal employees will continue to fear reprisal for blow-
ing the whistle. As a result, we fail to protect not only the whistle-
blolvlver but we fail to protect taxpayers and national security as
well.

Our bill is intended to close loopholes which have made it impos-
sible for whistleblowers to come forward without the threat of re-
taliation. Based on the repeated misinterpretation of Congressional
intent and the track record of the Federal Circuit, Court of Ap-
peals, it is clear why Federal employees would fear making disclo-
sures evidencing government wrongdoing. Since the 1994 amend-
ments to the WPA, the Federal Circuit, which has sole jurisdiction
over appeals, has issued only 75 decisions on the merits of the
fvhistleblower cases, and in 74 of those cases the whistleblowers
ost.

A free society should not fear the truth. Public servants should
report government mismanagement, threats to national security, or
specific dangers to public health. People will not speak out if they
do not feel protected from retaliation. That is why the Whistle-
blower Protection Act must be strengthened.

I look forward to hearing from our witnesses and working with
you, Mr. Chairman, to protect the American public and our Federal
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whistleblowers. I also want to add to the list of those Governmental
Affairs Committee colleagues who are co-sponsors to our bill the
name of Senator Pryor. Thank you, Mr. Chairman.

Senator FITZGERALD. Thank you very much, Senator Akaka. Sen-
ator Levin, do you wish to proceed?

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Mr. Chairman, thank you, I do have an opening
statement. First let me begin by thanking you for chairing this
hearing on a very important bill. I know you are fitting this into
an incredibly difficult schedule and we are very much in your debt,
those of us who have spent a lot of time on this subject. I know
the Chairman himself is very much interested in whistleblowing
and protecting whistleblowers and doing a lot of other important
things to make this government work better.

I do not know if Senator Grassley was here a moment ago or not,
but I also want to thank him, and obviously Senator Akaka for
their efforts on behalf of whistleblowers. I hope that we can mark
up this bill next year. But today’s hearing is essential to that
markup.

The Office of Special Counsel who was before us today, at least
the nominee for that office, is an independent agency. We have got
to defend that independence. Whistleblowers often reveal embar-
rassing, sometimes damaging information about people whom they
work for, or the government agencies where they are employed.
There can be significant pressures on the Special Counsel to ignore
retaliation that may have occurred or to pursue cases less vigor-
ously than they ought to be pursued. But the OSC is our first line
of defense, and it is important that we give the OSC those powers.

It is also important that we strengthen the whistleblower in a
number of other ways. That includes the power of the OSC to ap-
peal decisions, and participate in those appeals. There is no reason
why the OSC should not be allowed to appeal the decision when
a decision is contrary to the needs of whistleblower protection.

We have also got to address some of the holdings of the U.S.
Court of Appeals for the Federal Circuit. Some of these decisions
have been totally inconsistent with Congressional intent. In the
case of Lachance vs. White,—and I know our witness from the Jus-
tice Department will address this case today—we have an example
of where the Congress has adopted a reasonable standard of proof
and the Court of Appeals has taken that standard and turned it
into an impossible hurdle. In that case, the Lachance case, the
court imposed an unattainable standard on Federal employee whis-
tleblowers to prove their cases.

The Federal court ruled in that case that in order for a whistle-
blower to demonstrate reasonable belief that his disclosure was evi-
dence of gross mismanagement he has to demonstrate with irref-
ragable proof that the government had acted in violation of the
law. Now that is an impossible standard. That is undeniable, incon-
testable, incontrovertible, incapable of being overthrown proof.
That proof does not exist in any case unless there is a plea of
guilty. Yet that is the kind of decision that we have gotten from
the Federal Circuit.
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So our bill is intended to address the powers of the Office of Spe-
cial Counsel. I had hoped to be here earlier and I could not be be-
cause of the Defense bill being on the floor and I had to manage
that bill, to ask our nominee for that position; whether or not there
would be support for the bill that Senator Akaka, Senator Grassley,
I and others have introduced. But in the absence of being able to
address those issues directly with our nominee we look forward to
raising those questions with the Justice Department and our other
witnesses today, and getting answers to those questions from the
nominee in written form.

Again, I just want to thank you, Mr. Chairman, for your commit-
ment to so many good government causes.

Senator FITZGERALD. Thank you, Senator Levin. I would now like
to introduce our witness on our first panel. The Hon. Peter Keisler
serves as Assistant Attorney General for the Civil Division in the
U.S. Department of Justice. He has also served as Principal Deputy
Associate Attorney General and Acting Associate Attorney General.
Prior to his appointments at the Justice Department, Mr. Keisler
was a partner at Sidley, Austin, Brown and Wood in their Wash-
ington, DC office. I would note that esteemed law firm is
headquartered in Chicago. He also served in the Reagan Adminis-
tration as Associate Counsel to the President and as a law clerk
to U.S. Supreme Court Justice Anthony Kennedy, as well as Judge
Robert H. Bork of the U.S. Court of Appeals for the District of Co-
lumbia Circuit.

In the interest of time your full statement will be included in the
record and we ask that you limit your summary statement to 5
minutes. Mr. Keisler, you may proceed with your opening state-
ment.

TESTIMONY OF PETER KEISLER,! ASSISTANT ATTORNEY
GENERAL, CIVIL DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. KEISLER. Thank you very much, Mr. Chairman and Members
of the Committee. I very much appreciate the opportunity to ap-
pear before you today and to include my full statement in the
record. I will just briefly summarize our principal concerns with S.
1358.

But let me first begin by emphasizing that the Department is
strongly committed to the protection of whistleblowers who bring to
light evidence of fraud, abuse, mismanagement, and violations of
the law in the government. The current law though, we believe,
adequately protects the interest of whistleblowers and we think the
costs associated with this bill, both in terms of its impact on impor-
tant national security interests and the inefficiencies it could create
in the management of the Federal workforce outweigh the incre-
mental increase in protections that the bill might afford.

We are particularly concerned about the provisions of the bill
that relate to security clearances and classified information. For ex-
ample, the bill would permit the Merit Systems Protection Board
and the Federal Circuit to review security clearance determina-
tions. Review by those non-expert bodies would, we believe, have
a substantial chilling effect upon the decisionmaking process of se-

1The prepared statement of Mr. Keisler appears in the Appendix on page 31.
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curity professionals. If a security professional knows that his or her
decision will be second-guessed by the MSPB and that any reverse
decision may subject his agency to substantial damages, that possi-
bility will inevitably be considered in the security clearance deci-
sion, even though the only appropriate and permissible standard
that should be considered is whether the clearance is clearly con-
sistent with national security.

Beyond that objection, we do not believe the amendment in that
respect is necessary. Currently, Executive Order 12968 requires all
agencies to establish an internal review board to consider appeals
of security revocations.

We have one at the Department of Justice which is fairly typical.
Background investigations are reviewed by career adjudicators on
the Department’s security staff and any recommendation to deny
or revoke a security clearance is reviewed personally by the direc-
tor of that staff, also a career employee of the Department. If the
director’s decision is to deny or revoke a clearance, then a com-
prehensive written statement of reasons must be provided to the
employee or the applicant, who may also request access to any doc-
uments relied upon, including the investigative file. The employee
may then request reconsideration by the director and is given a
statement of reasons and the result of that reconsideration as well.

If the employee continues to object, he may then be given an op-
portunity to appeal to a high-level panel appointed by the Attorney
General and comprised of three members, two of whom are from
outside the security field. The members of the Department’s panel
are all high-ranking career employees. The employee may be rep-
resented by counsel, there is a transcript of the hearing, and the
final decision is in writing and final.

We believe that by providing the employee with a written expla-
nation of the reasons for a clearance denial and with an appeal to
a high-level panel that had no role in the initial decision we have
provided a process that is fundamentally fair to the employee and
that provides sufficient procedures to ensure that a security clear-
ance decision is not based upon unlawful reprisal.

The bill would also allow individuals to make unauthorized dis-
closures of classified information to members of Congress and their
staff who possess security clearances. We oppose these provisions
because we believe they would interfere with the Executive
Branch’s constitutional responsibility to control and protect infor-
mation relating to national security. And more specifically, the de-
termination which individuals have a need to know specific types
of classified information.

Executive Branch agencies frequently provide classified informa-
tion to the Congressional Intelligence Committees in fulfilling our
obligations to keep them fully informed about intelligence matters
within their purview. We also provide classified information from
time to time to other committees in response to requests from their
chairmen in the context of Congressional oversight regarding Exec-
utive Branch operations. The decisions about the provision of such
information are made within the Executive Branch based upon as-
sessments about whether the particular Congressional entity has a
need to know the classified information, which remains an impor-
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tant standard in avoiding unnecessary disclosures that would not
be consistent with our national security interests.

We believe the Executive Branch should retain the responsibility
to determine the dissemination of classified information, both with-
in the branch and to the Legislative Branch. This bill would en-
courage the disclosure of classified information outside of that care-
fully considered process.

We also object to the provision which would prohibit the consid-
eration of time, place, form, motive, context, or prior disclosure in
considering whether an individual made a protected disclosure
under the law. The context in which an alleged disclosure is made
is essential to determining whether the statement made by an em-
ployee is the type of statement that falls within a common sense
definition of disclosure.

By prohibiting the consideration of context, the bill transforms
any statement that potentially suggests a disagreement about law
or policy into a protected disclosure. Thus, because employees make
those types of statements on a regular basis, the bill would poten-
tially allow almost any Federal employee to claim whistleblower
status in the face of legitimate personnel actions. This protection,
which would then require management to justify its action by the
much higher clear and convincing standard, would create costly in-
efficiencies in the operation of the Federal workforce and also
would detrimentally impact the morale of good workers.

The bill would provide the Special Counsel independent litigating
authority and authorize him to appeal decisions of the MSPB and
whistleblower cases, and represent himself before the Federal Cir-
cuit. We object to this provision, as we generally do to any exten-
sion of independent litigating authority beyond the Department of
Justice for two primary reasons. First, it could result in the unde-
sirable situation of two different parts of the government litigating
against each other and taking different positions in court. The gov-
ernment, we believe, should speak with one voice.

Second, it undermines the centralized control the Department
maintains over litigation involving the government in the Federal
courts. Centralized control furthers a number of important policy
goals, including the presentation of uniform positions on significant
legal issues, the objective litigation of cases by attorneys unaffected
by concerns of a single agency that may be inimicable to the inter-
est of the government as a whole, and the facilitation of presi-
dential supervision over Executive Branch policies implicated in
government litigation.

Finally, we object to the proposal to permit review of MSPB deci-
sions by the regional Circuit Courts of Appeals rather than the cur-
rently exclusive review by the Federal Circuit. Review by the re-
gional circuits would result in a fractured personnel system causing
confusion among both the employing agencies and the employees
about their respective rights and responsibilities. And it would in-
evitably require the Supreme Court to intervene more in Federal
personnel matters to resolve inconsistencies among the circuits.

I thank the Committee for the opportunity to testify and I am
pleased to answer any questions you might have.

Senator FITZGERALD. Thank you, Mr. Keisler. I want to ask you
right off the bat what you think about what Senator Levin said in
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his opening statement. He noted, I think it was the Lachance vs.
White case, that imposed the irrefragable proof standard. Is that
not pretty much an impossible level of proof for the whistleblower?

Mr. KEISLER. Pretty much, Mr. Chairman. I am not here to de-
fend that. My understanding is that discussion in Lachance was
dicta. That the MSPB when it next considered the issue said essen-
tially, the Federal Circuit cannot have meant what it said. And no
case that I am aware of, either before the MSPB or the Federal
Cigcuit since then has actually applied the irrefragable proof stand-
ard.

I would certainly agree that it would not be appropriate. We
think the standard should be what it normally is in a case like
this, which is proof by a preponderance of the evidence.

Senator FITZGERALD. Are there any aspects of the current whis-
tleblower law that you think should be improved, or is it your con-
tention that the current law adequately protects whistleblowers?

Mr. KEISLER. Our feeling is that the current law provides ade-
quate protection. We are always open to considering proposals that
this Committee or others in Congress might have about ways in
which it could be improved, but we generally think the current law
strikes a sufficient balance.

Senator FITZGERALD. Is it your understanding that an employee
who discloses information that is already known is not a protected
whistleblower?

Mr. KeISLER. That is the holding of the Federal Circuit, I think
in the Wissen case, that a disclosure is something that was not pre-
viously laid bare, something that is being revealed for the first
time. So that one of the tests that has been applied to determine
whether a disclosure provides protection under the statute is
whether the individual making the disclosure is informing of some-
thing new or instead reporting about something that is already
known. Only in the former case, I think, does it get that protection
under existing law.

Senator FITZGERALD. Could you describe for this Committee more
precisely what you mean by the burden you fear will be imposed
on management of the Federal workforce? What are some of the fi-
nancial, managerial, and human costs involved in participating in
these whistleblower applications and adjudications?

Mr. KEISLER. Of course, any time someone is accused of acting
improperly, that imposes a personal cost on that person and a fi-
nancial cost on either that person or the government in litigating
it. That does not mean that there should not be an opportunity to
bring these charges. There are very important interests that are
implicated, as each Member of the Committee has said. But we
think it is important that the law strike a balance between the
needs of managers in the workplace to take appropriate personnel
actions when adverse decisions need to be made, and the important
need to protect legitimate whistleblowers who are bringing to light
information about fraud, abuse, mismanagement, or violations of
the law.

Senator FITZGERALD. I listened with great interest to your con-
cerns about imposing the machinery of whistleblower protection
into the sensitive arena of security clearances. But I wonder if I
could ask you, on the other side of the ledger, what meaningful re-
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course is there for Federal employees who are subject to retaliation
by revocation of their security clearance?

Mr. KEISLER. Every department and agency under the executive
order is required to have its own independent, internal review proc-
ess. When I say independent, I mean independent of the initial de-
cisionmaker who will first decide to revoke or deny a security clear-
ance.

We have one in the Department of Justice. The three members
of that board are at the deputy assistant attorney general level. I
can tell you, it is a robust process. It is not a rubber stamp. It fre-
quently results in decisions being reversed. That panel is empow-
ered to consider all evidence, to look at the entire totality of the
case that the employee or applicant presents. In that respect, it
functions much more broadly than any court or administrative
agency would be able to do because their general practice would be
to give deference to the administrative decision in the first in-
stance. This board gives no deference to the initial decision to deny
or revoke a security when it is asked to review it. It looks at it
afresh, and as I said, frequently makes a decision to reverse the
decision.

The employee or applicant has all aspects of due process before
that board: The right to be represented by counsel, the right to
present testimony, a written record is created, and a statement of
reasons is created. So that has been our effort to make sure that,
while we have not supported outside review of clearance decisions,
that there is a measure of due process and second look given to
those decisions because we recognize they are important. They are
important not only for the government but they are important for
the employee or applicant, in many cases whose job may require
a security clearance.

Senator FITZGERALD. Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.

Mr. Keisler, the Department opposes the provision in S. 1358
granting MSPB the right to review secret clearances relating to re-
taliation for a protected activity. I understand this opposition is in
part to the current internal review process for security clearance
matters. What is the track record for the internal security clear-
ance review process in restoring clearances to whistleblowers?

Mr. KEISLER. I can only speak generally. I do not have statistics
on that, and even my general knowledge is limited to what we have
done in the Department of Justice. But I have been told by the se-
curity officials there that this is a process which quite frequently
results in reversals of initial decisions to deny or revoke clearances.
That it is a meaningful process and one in which the look is genu-
inely a fresh one.

Senator AKAKA. Thank you. The Department objects to the provi-
sion clarifying that employees may make disclosures of classified
information to Congress because DOJ believes an employee would
have the unilateral authority to decide who should receive classi-
fied information and when.

However, the WPA already provides that employees can make
classified disclosures to the Special Counsel and an agency’s inspec-
tor general. Furthermore, the law states that nothing in the WPA
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shall be construed to authorize the taking of any personnel actions
against any employee who discloses information to Congress.

In light of these existing statutory provisions on the disclosure
of classified information, can you elaborate on the Department’s ob-
jection to this provision?

Mr. KEISLER. Certainly, Senator, and thank you for giving me
that opportunity. First of all, I would like to be clear about what
our position is and is not. We do believe that as a general matter,
government employees have the right to go to Members of Congress
and their staff with information about misconduct or legal viola-
tions without getting prior approval from the Executive Branch.
The exceptions, we believe, to that general principle are in those
instances in which that kind of action would undermine the Presi-
dent’s constitutionally-based authority to carry out his particular
responsibilities.

Congress’ oversight is constitutionally based. The President has
some constitutionally-based powers and sometimes there is tension
between the two. The category in which this most often arises, of
course, is the President’s constitutionally-based power that the Su-
preme Court recognized, to control access to national security infor-
mation.

Our belief is that when there is a tension between the Presi-
dent’s constitutional powers and Congress’ constitutional need and
power to conduct oversight, that is something that should be
worked out through the committees, through the oversight process,
but not that each individual employee with access to classified in-
formation should be able to make the determination for himself or
herself that a disclosure should be made.

Senator AKAKA. The Department of Justice has expressed ex-
tremely strong opposition to this legislation. The Department also
opposed the 1989 Whistleblower Protection Act and the 1994
amendments. What changes would you recommend in order to gain
the Department’s support?

Mr. KEISLER. I have not come here, Senator, with proposals to
change the law. As I said, I think we do believe that the current
law strikes a good balance, but that is always subject to further
proposals and consultations. I do not want anything I just said to
suggest that we would not be happy to work with the Committee
to further develop ideas and consult.

Senator AKAKA. Thank you very much for your responses.

Thank you, Mr. Chairman.

Senator FITZGERALD. Senator Levin.

Senator LEVIN. Thank you. In answer to Senator Akaka’s ques-
tion you indicated that the internal appeal process relative to the
loss of security clearance has produced reversals.

Mr. KEISLER. That is what I am told, Senator.

Senator LEVIN. But you did not know what percentage of cases
or how often. Could you do that bit of research for us and give the
Committee those numbers?

Mr. KEISLER. I will see what I can find out.

Senator LEVIN. The question of whether or not Members of Con-
gress ought to be able to receive classified information from whis-
tleblowers you say should not be the unilateral decision of a whis-
tleblower. Should Members of Congress be allowed to make a deci-
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sion—if a whistleblower comes to us and we have clearance obvi-
ously, a whistleblower has clearance and they say, this information
is classified and I cannot give it to you under the current law, but
if you request it, that would be different I gather then in your eyes,
would it?

Mr. KEISLER. I think that would be a protected disclosure by the
employee.

Senator LEVIN. So what the employees need to do then, and we
ought to make it clear in the law, is that if the Member of Con-
gress, after being informed that the employee has classified infor-
mation but has not disclosed what it is, then says, yes, I would like
to receive that information, there should be protection for the whis-
tleblower?

Mr. KEISLER. Yes, and I think that is protected under the law as
it is written now because any disclosure to anyone, as long as it
is not a disclosure of the information that is required by law or ex-
ecutive order to be secret, is a protected disclosure. So if an em-
ployee went to you, Senator, or your staff and said, I know some-
thing very important. I cannot tell you the contents of it because
it is classified, but you should pursue this; someone yesterday gave
you misleading testimony or whatever, that would not.

Senator LEVIN. No, not quite that. Not, you should pursue this.
But if you ask me what that information is, than I can respond to
your request. Is that protected?

Mr. KEISLER. I am sorry, I did not fully understand your ques-
tion. My conception was they would come to you and say, there is
something you need to pursue and you would come demand it from
us. No, I do not think it is currently protected under the law.

Senator LEVIN. My question is, should we not have the right, as
cleared, elected officials to seek classified information from anybody
who has received that information properly?

Mr. KEISLER. I think that would trench upon the President’s au-
thority to make the need-to-know determination. Because, as you
know, the decision about whether information can be disclosed to
any particular individual inside the Executive Branch or anywhere
is a combination of, is the person cleared and is there a need to
know. We regard the President’s authority in this regard to encom-
pass both categories of decision, so under our view of his constitu-
tiolnal role we would think that should proceed through other chan-
nels.

Senator LEVIN. You want to give the President that exclusive
right to decide whether or not a Member of Congress should be al-
lowed to seek classified information from a member of the Execu-
tive Branch? That is really an extreme position, I will tell you, be-
cause we ask questions all the time on our committees of members
of the Executive Branch which require them to give us classified
information, and obviously in a setting which is cleared. We do that
all the time.

The position that you are taking is that the President ought to
have a right to say, sorry, that person is in the Executive Branch.
We are not going to respond to the question from the Member of
Congress, or in my hypothetical, from the member of Congress who
asked the whistleblower, what is that information. It is a very ex-
treme position.
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Mr. KEISLER. I think when you use the word exclusive, Senator,
I think in some

Senator LEVIN. I think you used the word exclusive.

Mr. KEISLER. Then when I use the word exclusive, I may not
have fully captured the reality of the way things would work. I
would presume in that circumstance there would be a back and
forth between this branch and the Executive Branch, and there
would be a need for negotiation and accommodation. But our posi-
tion is that when the Executive Branch is engaged in that kind of
process it should be the President or his delegees who do the nego-
tiating, who set the terms on that side of the divide and that lead
to the accommodation, not that each employee is authorized to
make the disclosure.

Senator LEVIN. Upon request.

Mr. KEISLER. Upon request, yes.

Senator LEVIN. So that when someone comes in front of us from
the Department of Defense over at the Armed Services Committee
and we ask that person for information which is classified, you are
saying that person does not have the responsibility and does not
have the obligation to respond to the question until they clear that
with whoever these powers are in the Executive Branch that you
want all information that is classified cleared with before it is
shared with Congress. That seems to be what you are saying.

Mr. KEISLER. You are obviously so much more familiar with the
way these interchanges work than I am, Senator, but my assump-
tion would be that when someone comes before you they have a
sense in advance of the parameters of what they are permitted to
disclose.

Senator LEVIN. No, frequently that is not the case. They do not
always know the questions that we are going to ask in advance.

Mr. KEISLER. If a witness were in genuine doubt as to whether
a piece of—whether his or her higher-ups, the ones with authority,
would approve the disclosure of the information and that witness
did not know whether that would be approved, I would take the po-
sition that the prudent thing would be for them to go back and find
out whether that is appropriate.

Senator LEVIN. That is a very extreme position. When Congress
asks questions, in a proper setting that is cleared, from someone
who has that information, whether it is classified or not, we have
a right to that information. We do not expect to, nor should we be
put in a position where that person says, gee, I do not know wheth-
er I want to answer that question because I did not expect you to
ask that question, and I have to go back to my superiors to see
whether or not I can answer the question. That is not acceptable,
and I do not think any Executive Branch has taken that position
ti)l date that I know of, and I do not believe any court would sustain
that.

Congress has a right to information from the Executive Branch
unless there is a privilege, an executive privilege, for instance,
which is exercised. But the fact that it is classified, when we are
cleared to receive classified information, is not a reason that can
be sustained. So I think your position on this is really an extreme
position. The red light is on. I only had one more question but I
do not want to
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Senator FITZGERALD. You can go ahead, continue if you wish.

Senator LEVIN. On the irrefragable proof, and I was glad to hear
your answer on that question, I take it then that the Justice De-
partment would support that part of the bill which would eliminate
that from anyone’s mind as being the proper standard.

The reason it is important is because when it comes to settling
these cases, if the whistleblower has to face the prospect of an ap-
peal if he pursues his claim, to a court which has adopted that
standard, it is going to make settlement much more—it is not going
to be as good a settlement, obviously, for the whistleblower if they
think that is the standard which will be applied at the end of the
line.

My question though specifically is, will the Justice Department
support at least that portion of the bill which puts into law that
standard which you adopted, the preponderance of the evidence
standard?

Mr. KEISLER. I am not certain that the portion of the bill that
seeks to reverse the irrefragable proof standard actually installs a
preponderance of the evidence standard. I think it may say some-
thing more like, the individual need only have substantial evi-
dence, which would be a weaker standard than preponderance of
the evidence. But in terms of our position about what it should be,
we think it should be preponderance of the evidence. We do not
think it should be irrefragable proof.

Senator LEVIN. In any event, we can agree it should not be irref-
ragable.

Mr. KEISLER. It should not be irrefragable proof. I did not even
know what the word irrefragable meant before I read that decision.

Senator LEVIN. I looked it up and it is quite an extraordinary
word.

Thank you, Mr. Chairman.

Senator FITZGERALD. Thank you, Senator Levin.

Mr. Keisler, thank you very much for appearing before us. We
appreciate you coming over to the Hill to testify. If there are no
further questions we will proceed to panel two.

I would like to introduce our panelists on the second panel.
Elaine Kaplan currently is practicing law in the firm of Bernabei
& Katz in Washington, DC. Ms. Kaplan was nominated by Presi-
dent Clinton in 1997 and confirmed by the Senate in April 1998 to
be Special Counsel of the Office of Special Counsel. During her ten-
ure she was credited for implementing many new programs to im-
prove the operations of the Office of Special Counsel and the inter-
agency process regarding personnel practices. Prior to her role as
Special Counsel Ms. Kaplan served as Deputy General Counsel of
the National Treasury Employees Union where she represented the
interests of union members in the areas of labor and administra-
tive law as well as racial and sexual discrimination.

Thomas Devine serves as legal director of the Government Ac-
countability Project, a non-profit organization dedicated to pro-
moting government and corporate accountability by advancing free
speech and ethical conduct in the workplace and defending the
rights of whistleblowers. Mr. Devine has published a number of ar-
ticles regarding whistleblower protections and has worked for over
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20 years to develop and promote policies and laws pertaining to
whistleblowers.

Stephen M. Kohn serves as Chairman at the National Whistle-
blower Center, a non-profit advocacy center dedicated to working
with whistleblowers. Mr. Kohn has litigated whistleblower cases for
a number of years, including the successful lawsuit against the De-
partment of Justice, the FBI, and the Clinton Administration that
compelled implementation of regulations to enforce whistleblower
protections for FBI employees.

William Bransford is General Counsel to the Senior Executives
Association and a partner in the law firm of Shaw, Bransford,
Veilleux & Roth where he has practiced since 1983. The Senior Ex-
ecutives Association was founded in 1980 as a non-profit corpora-
tion and it represents more than 7,000 career Federal executives.
In his practice, Mr. Bransford represents Federal executives, man-
agers and employees in cases regarding personnel and employment
practices before the U.S. District Courts, the Merit Systems Protec-
tion Board, the Equal Employment Opportunity Commission, the
Office of Special Counsel, and with offices that adjudicate security
clearances.

Thank you all for being here. In the interest of time, your full
statements will be included in the record, and we ask that you
limit your summary statement to 5 minutes. We are going to strict-
ly enforce the 5-minute limit. Thank you. Ms. Kaplan.

TESTIMONY OF ELAINE KAPLAN,! ATTORNEY, BERNABEI AND
KATZ, PLLC

Ms. KAPLAN. Thank you, Mr. Chairman. Good afternoon. I appre-
ciate being invited by the Committee to offer my perspectives on
S. 1358. My testimony is based on my experience as the head of
the Office of Special Counsel as well as an attorney in private prac-
tice who represents whistleblowers in both the private and public
sector.

In July 2001, as Special Counsel I testified in favor of S. 995,
which was an earlier effort to strengthen and improve the Whistle-
blower Protection Act. There have been two significant develop-
ments since the Committee considered S. 995 which I think are
worth mentioning. First, after the terrorist attacks of September
11, our national focus shifted dramatically. We all have heightened
concerns and a greater sensitivity to issues of national security.

Second, since the Committee considered S. 995, the Nation’s mar-
kets have been rocked by a series of corporate scandals and in the
aftermath of these scandals Congress enacted the Sarbanes-Oxley
Act which extends whistleblower protection to employees of pub-
licly traded corporations.

I mentioned the terrorist attacks of September 11 and the cor-
porate scandals that led to the passage of Sarbanes-Oxley to make
a point about DOJ’s opposition to S. 1358. Both as Special Counsel
and for many years before as an attorney practicing in the area of
Federal sector employment it has been my experience that when-
ever amendments are proposed to strengthen the Whistleblower

1The prepared statement of Ms. Kaplan with an attachment appears in the Appendix on page
63.
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Protection Act, the Department of Justice opposes them. It usually
uses the same objection, similar to the ones that we heard today,
which are that strengthening the law will inhibit managers from
taking legitimate actions against poor performers or bad employ-
ees. It also says that making changes to the act’s enforcement
scheme, giving the Special Counsel greater authority will under-
mine what it calls uniform application of the law and interfere with
DOJ’s control over litigation in the Federal courts.

I think that this reflexive opposition to this bill is really bad pub-
lic policy, especially in a post-September 11 world. Today more
than ever our emphasis should be not only on protecting whistle-
blowers but on encouraging them to come forward. That was cer-
tainly what Congress concluded when it extended whistleblower
protection to corporate employees. It certainly is no less important
that Federal employees who are sometimes on the front lines of the
war against terror feel safe reporting security risks as it is that
employees of Fortune 500 companies are protected when disclosing
account scandals.

Now DOJ is frequently fixated on the notion that enhancing pro-
tection for Federal employees and closing loopholes in the act will
protect bad employees. As the head of OSC I frequently heard this
trotted out and it is sort of an old canard, that the law protects bad
employees, or that employees cynically invoke the act’s protection
in order to make themselves immune from legitimate personnel ac-
tions. This is like an urban legend in my opinion. The fact is that
weak claims, most of the them are closed—all weak claims are
closed in the administrative process. The majority of cases filed
with the Office of Special Counsel because the law is clear and
nothing in this law changes the fact that it is not illegal to take
appropriate action against bad employees even if they are whistle-
blowers.

Now let me give you a couple of examples of why this law is im-
portant and why existing law has these common sense lapses in it.
I think it makes good sense to prevent agency officials from retali-
ating against an employee who is making a protected disclosure,
even if they are doing it as part of their duties and through their
chain of command. In fact I think it is counterintuitive to protect
people only when they go outside their chain of command. One
would think that it would be in management’s interest to encour-
age people to stay inside the chain of command rather than going,
for example, to the Washington Post or the New York Times.

So let me give you an example of how this would work. Let us
say there is a security screener at National Airport who works for
the Transportation Security Administration and they notice that
the x-ray machines are malfunctioning on a regular basis. The
screener suspects that because of these malfunctions a number of
passengers may be permitted to board airlines without being
screened. It is part of his job to report these malfunctions to his
supervisor.

So he goes to his supervisor and he tells them about the malfunc-
tioning machines and his supervisor says to him, do not write up
a report. Just go back to work. It is a lot of extra paperwork. And
the supervisor does not want it to get out that the screening ma-
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chines at National Airport are not working. He says, do not worry
about it. I will take care of it. We will get the problem fixed.

One week later the employee comes back again, the problem has
not been fixed. This time he tells his supervisor, if nothing is done,
he is going to report the supervisor, his inaction, up the chain of
ccl)mmand or maybe to the IG, and the supervisor fires the em-
ployee.

Now under current law this employee has no recourse. Because
he has made his disclosure as part of his regular job duties he is
not protected by the anti-retaliation provisions of the Whistle-
blower Protection Act. In fact a security screener at TSA, this em-
ployee does not even have normal adverse action protections that
other employees have.

The same scenario could play out in any number of contexts: An
inspector at the Nuclear Regulatory Commission who suffers retal-
iation when he recommends that a power plant’s license be revoked
for violating safety regulations; an auditor who is denied a pro-
motion because he found improprieties in a Federal grant program,;
or an investigator in an IG’s office who is geographically reassigned
because he has reported misconduct by a high-level agency official.

I see that my time is up and I will refer you back to my written
statement. But I do think that it is really important for the Com-
mittee to consider this balance between broadening the rights for
whistleblowers and management prerogatives to understand that is
really in management’s interest to have broad protection for whis-
tleblowers because it is in management’s interest to understand
what is going on in the work site and to created an open environ-
ment. Thank you.

Senator FITZGERALD. Thank you, Ms. Kaplan. Mr. Devine.

TESTIMONY OF THOMAS DEVINE,! LEGAL DIRECTOR,
GOVERNMENT ACCOUNTABILITY PROJECT

Mr. DEVINE. Thank you for requesting this testimony. GAP and
a bipartisan, trans-ideological coalition of over 100 citizens and
good government organizations strongly support this Committee’s
efforts to put the protection back in the Whistleblower Protection
Act. S. 1358 is a modest good government bill that restores legit-
imacy for a public policy mandate that Congress has passed unani-
mously three times. It does not expand the intended scope of any
prior Congressional actions. Most accurately, this bill could be
called the Whistleblower Protection Restoration Act.

I serve as the Legal Director of the Government Accountability
Project and for 25 years we have been helping whistleblowers. I
would like to begin by seconding Ms. Kaplan’s closing remark, that
this law will help managers as much as it will help anyone else.
Whistleblower protection within an organization, if we close the
loopholes that are barring it currently, serves management’s right
to know. The way the current law has been skewed there is only
a potential to serve Congress or the public’s right to know, and
managers are liable to be the last ones to learn about problems be-
cause of the way the statute has been twisted.

1The prepared statement of Mr. Devine with attachments appears in the Appendix on page
72.
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In 25 years we could not avoid learning some lessons about
which reforms work in practice and which are illusory. S. 1358 is
the real thing. If enacted, the Whistleblower Protection Act will
again be a genuine metal shield that gives a fighting chance for
those who rely on it to defend themselves. If we keep the status
quo, it is going to be a cardboard shield behind which anyone rely-
ing on it is sure to die professionally. It also will continue to be a
magnet for cynicism.

This bill does basically two things. It restores the boundaries
that Congress has already set, and second, it gives structural re-
form so that Congress will not have to pass this law a fifth time,
or more. Enough is enough.

I think we should briefly review why Congress keeps reaffirming
a unanimous mandate for whistleblower rights. It is because they
are the human factor which is the Achilles heel of bureaucratic cor-
ruption. They warn us of preventable disasters before we are lim-
ited to damage control, or picking up the pieces. They are society’s
modern Paul Reveres. Since the September 11 tragedy, increas-
ingly they have been playing an invaluable role.

As the news media increasingly has recognized, whistleblowers
on national security breakdowns have been the only reliable, trust-
worthy lifeline for Congress and the public to learn about terrorist
threats which were caused by bureaucratic negligence and sus-
tained by abuses of secrecy. Their message has been consistent: Too
often the bureaucracy has been satisfied to maintain the appear-
ance of security rather than implementing well-known solutions to
long-confirmed and festering problems. We cannot have those
voices silenced if we are going to prevent another tragedy in our
Nation.

My testimony gives numerous examples of whistleblowers whose
warnings have been vindicated in retrospect but who are still iso-
lated from their areas of expertise, relegated to updating the tele-
phone books at their agencies, or serving as travel agents for peo-
ple on foreign assignments, despite the fact that they have gone to
the mat and risked their careers disclosing still unsolved problems
that sustain our vulnerability to terrorism. Our Nation does not
have the luxury to waste these talents.

Let me give a brief rebuttal of the Justice Department’s specific
arguments. On security clearances, they stated that since the Merit
Board is not an expert body this would chill the professionals. The
Merit Board would not be acting on anything outside of their ex-
pertise, which is determining whether there have been merit sys-
tem violations like retaliation. They would not be touching the
technical issues that they do not have expertise for.

The gentleman from the Justice Department said, we have these
review boards and they work great at Justice. Justice is not any
institutional guarantee of due process for the rest of the Executive
Branch. Let me share with you some of the results from the other
agencies. There is everywhere an institutional conflict of interest.
The body that is acting as judge and jury normally would be the
adverse party in the case. That is not a healthy premise. There are
no timeframes for these decisions. Whistleblowers are routinely
forced to wait over 3 years before they are told what they have
been accused of. The gentleman did not talk about timeframes at
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Justice. One of their DOJ whistleblowers was waiting 2 years to
get any explanation for the loss of his clearance.

They are not allowed to confront their accusers when they have
a hearing. They are not allowed to present witnesses themselves,
or present their own evidence. While there may be exceptions, as
a rule, security clearance hearings at internal review boards are
frequently analogized to Kafka’s, The Trial. Only unlike that book,
they are not a 19th Century nightmare novel. They are the 21st
Century reality.

Justice’s other arguments are similarly specious. On it being un-
constitutional to give classified information to Congress for whistle-
blowing disclosures, that issue was decided in 1998 with the Intel-
ligence Whistleblower Protection Act. This is just housecleaning to
extend it to the merit system. Further, Federal employees every
day have to make that decision to almost 3 million people who have
clearances but are not in Congress. Why should Congress be the
only group that does not have the right to make a judgment call
about whether a cleared individual has a need to know? You folks
deserve it more than the other outlets.

On loopholes, the gentleman said that this bill would make any
potential disagreement potential protected whistleblowing. This bill
does not change the substance at all for what qualifies for whistle-
blowing except in the irrefragable proof area. It just means you
cannot be disqualified because of cosmetics like formality or con-
text. Thank you, Mr. Chairman.

Senator FITZGERALD. Thank you, Mr. Devine. Mr. Kohn.

TESTIMONY OF STEPHEN M. KOHN,! CHAIRMAN, BOARD OF
DIRECTORS, NATIONAL WHISTLEBLOWER CENTER

Mr. KoHN. Thank you, Chairman Fitzgerald and Senator Levin,
for holding this hearing.

I come with a different perspective than other witnesses. I have
litigated whistleblower cases for almost 20 years and I use all of
the laws, not just the Whistleblower Protection Act. I have come to
avoid the WPA at all costs. I have won cases in reinstatements for
Federal employees by avoiding the WPA. I will give you an exam-
ple why.

I put together Table No. 1 which is in the testimony and on the
overheads. These are laws, whistleblower laws that are apples to
apples to the WPA. They are administrative laws. They are inves-
tigated by administrative agencies. They are litigated before an ad-
ministrative judge. Their final decisions are rendered in Wash-
ington, DC by a centralized board, yet look at the differences. In
every other law there is all-circuit review. Only the WPA does not
happen. That single difference has fundamentally undermined
whistleblower protection, because all-circuit review is in practice
the peer review procedure utilized by judges on a daily basis for
their own oversight and accountability.

When a judge under the Pipeline Act or the Superfund Act or the
Energy Reorganization Act writes a decision in the Fourth Circuit,
they know when that issue comes up in the Second Circuit or the
Third Circuit or the Tenth Circuit, other judges will look at it and

1The prepared statement of Mr. Kohn with attachments appears in the Appendix on page 132.
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perhaps criticize them. That is the fundamental way that the whole
appellate system works. By segregating the WPA out and only hav-
ing one circuit review, you have taken away the key oversight
mechanism for the Federal appellate judiciary, and that alone has
rendered the WPA totally inefficient and ineffective.

If you look at the other issues that are also raised by this legisla-
tion you will also see the WPA standing out. Critical is the admin-
istrative agency right to file an appeal. I know now they want OSC
to be able to come in and file an appeal. Under all these laws, the
administrative agency with the authority over these laws goes into
the Courts of Appeals regularly and argues for the whistleblower
if they have determined the whistleblower had merit. That is an
outcome determinative factor.

When a government lawyer comes into a Court of Appeals and
says, this whistleblower had merit, the judges listen a lot harder
than as, in the testimony of the government, a pro se. They brag
that the Federal Circuit has nice procedures for pro se appellants.
Anyone who has clerked at a Court of Appeals knows, they may
have nice procedures for pro se, but are they going to listen and
what is the outcome issue?

Also on the critical issue of report to supervisors, the Federal
Circuit stands alone—every other court, and there were many deci-
sions on this, and this was fought out in the circuits over a period
of years. The Supreme Court denied cert. They did need to take
cert because it all worked out. In every other law they protect those
reports to supervisors.

So let us now go to Table No. 5. That one issue alone, do you
support the whistleblower who has the courtesy and the respect
and the common sense to follow the chain of command is outcome
determinative. I went through the last 20 reported decisions of the
U.S. Court of Appeals under the laws set forth in Table 1 and I
was actually shocked to find that in all 20 cases where the em-
ployee won it was an internal report. If those same whistleblowers
who beat the higher standards, who showed the pretext, who
showed the retaliation, who served the public interest had their
cases heard in the Federal Circuit the outcome would have been
zZero.

That is what the common sense practitioner sees every day. 1
spend hours figuring out how to keep my clients out of the Federal
Circuit.

I know my time is up. One last chart, Table No. 6, which just
shows—I went through the last ten decisions issued by the Depart-
ment of Labor in support of a whistleblower this year, 60 percent
of those valid whistleblowers would have automatically lost their
cases in the Federal Circuit. The critical piece of your legislation
is the all-circuit review. I support all the other aspects of it, but
without all-circuit review, Federal whistleblowers will never obtain
legitimate protection. Thank you very much.

Senator FITZGERALD. Thank you Mr. Kohn. Mr. Bransford.
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TESTIMONY OF WILLIAM BRANSFORD,! PARTNER, SHAW,
BRANSFORD, VEILLEUX & ROTH, P.C., ON BEHALF OF THE
SENIOR EXECUTIVES ASSOCIATION

Mr. BRANSFORD. Thank you, Mr. Chairman. On behalf of the
Senior Executives Association, we appreciate the invitation to tes-
tify this afternoon on our views related to S. 1358. SEA is grateful
to the Members of the Committee for their interest in improving
the law protecting whistleblowers as well as protecting the process
by which it is determined whether a whistleblower has been sub-
jected to prohibited reprisal.

In general, SEA is supportive of this legislation, but in several
instances we think the bill has gone too far. The first sections of
the bill greatly expand the definition of what constitutes a pro-
tected disclosure and in our opinion these provisions seem designed
to overturn precedent from the Federal Circuit. While SEA is gen-
erally supportive of these changes and believes the precedent from
the Federal Circuit should be clarified, we do have concerns related
to the current Whistleblower Protection Act and what we think will
be an over-reaction to the changes in S. 1358 if the following con-
cerns are not also addressed.

SEA’s primary concerns are that these changes to S. 1358 do not
protect the right of a manager to continue to manage an employee
who has made a bad faith disclosure. As a result, managers poten-
tially face a claim of whistleblower reprisal for making virtually
any adverse personnel decision that touches upon the whistle-
blower no matter how justified the action may be. SEA believes
that a provision in the act providing for some sort of penalty for
filing bad faith whistleblower claims would serve to discourage
those non-legitimate claims.

In the alternative, the bill should be changed to deny protection
for disclosures made by an employee solely to avoid accountability
for the employee’s misconduct or poor performance. In other words,
we are addressing that provision in the law that talks about mak-
ing motive irrelevant to the case.

Additionally, SEA is concerned that S. 1358 could be interpreted
to expand the scope of protected disclosures to cover the policy deci-
sions of a manager, particularly if a policy disagreement by the em-
ployee is voiced only to the manager but is couched in terms of le-
gality. We believe it should not be the intent of S. 1358 to protect
the disclosures of employees whose disagreement with the adminis-
tration’s policy objectives being carried about by their supervisor is
made only to the supervisor and then is followed by a recalcitrant
attitude being demonstrated by the employee. We are suggesting
changes that allow the MSPB to deny protection for disclosures
that relate only to agency policy decisions which a reasonable em-
ployee should follow.

SEA supports the new fourteenth prohibited personnel practice
which prohibits referring a matter for investigation because of any
activity protected under 5 U.S.C. §2302. However, we are con-
cerned that managers have adequate protection if they refer a mat-
ter for investigation for other legitimate reasons. To correct this we
propose the language in Section 1(h) of the bill which allows a

1The prepared statement of Mr. Bransford appears in the Appendix on page 160.
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manager to avoid liability for reprisal by proving the personnel ac-
tion at issue would have occurred anyway also be made applicable
to the new prohibitions of retaliatory investigations.

Section 1(e) of the bill establishes a new Section 7702a in Title
5 setting forth a new process if a security clearance decision ap-
pears motivated by whistleblower reprisal. We think the bill may
go too far by requiring this new procedure for agency review of se-
curity clearances for all violations of Section 2302. We propose that
the new process be limited to whistleblower reprisals in violation
of 5 U.S.C. §2302(b)(8), specifically only whistleblower reprisals
cases.

SEA supports the provisions in Section 1(g) of S. 1358 concerning
attorneys fees. The current law allowing such fees has been inter-
preted to require the fees for managers who successfully defend
charges be paid by the Office of Special Counsel. Such a change in
the law would allow the Office of Special Counsel to make prosecu-
torial decisions without concern for the impact of the decision on
the office’s budget.

SEA opposes granting an appeal directly to other Circuit Courts
of Appeals other than the Federal Circuit. SEA has consistently
supported a Federal employee’s right to appeal to the MSPB during
recent debates concerning homeland security and DOD. And where
we assert our position, one of the criticisms of the MSPB that we
are given in response is that the MSPB appeal process is too com-
plex. The level of complexity will only increase with the availability
of multiple Circuit Courts of Appeals being put into the new law.

Also it appears that the only reason to allow appeals to multiple
circuits is a dissatisfaction with the Federal Circuit. If this is the
case, Congress can always legislatively overrule the Federal Cir-
cuit, as it did in 1994 and as it appears ready to do in S. 1358.
SEA contends this is preferable to the confusing complexity that
will be caused by the varying decisions that will be issued by dif-
ferent Courts of Appeals.

On behalf of SEA, we thank you for your willingness to introduce
these amendments to the Whistleblower Protection Act. Thank you.

Senator FITZGERALD. Thank you, Mr. Bransford.

Mr. Devine and Mr. Kohn, you are certainly to be commended for
your dedicated and forceful advocacy on behalf of whistleblowers,
and you have worked hard at calling attention to this important as-
pect of the law. But I am wondering whether you have ever had
the opportunity to defend Federal managers or supervisors, and
whether in that way or some other way you have ever had the op-
portunity to see whistleblower adjudications through the eyes of a
Federal manager accused of retaliation.

Mr. KoHN. I have only represented whistleblowers, but mark my
word, in representing whistleblowers you come to learn supervisor’s
motives and what they go through extremely well, through the
depositions, through the trials, through the settlement process. I
have also represented many Federal managers, including Senior
Executive Service employees, people with significant and large-
scale managerial responsibility who have themselves become whis-
tleblowers and have talked to me about issues related to manage-
ment of employees.
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So I understand that there is a management side, but what I
want to state is that for an employee to actually win a whistle-
blower case, it is very difficult. Most lose. When you look at the
statistics between the other circuits and the Federal Circuit and
how the outcome is, it is clear that valid whistleblowers are con-
tinuously losing in and under the WPA. One valid whistleblower
losing a case is something that is known to many managers and
many other employees.

Senator FITZGERALD. Mr. Devine.

Mr. DEVINE. I represent Federal managers regularly because
they blow the whistle as well, and one of the lessons we have
learned is that the higher up in the chain of command that a whis-
tleblower occupies, the more intensive the dissent is liable to be be-
cause their disclosure is more threatening. We are very sensitive
to the pressures that they face. One of our organization’s first pri-
orities is always to try to work with the manager who is on the
other side of a reprisal case to see if we can change the dynamic
from accusations and conflict to problem solving about the disclo-
sure. To see if they can work together to make a difference, and
then if we can mediate a settlement. Because if there is any lesson
we have learned, there are not any winners in a win-lose scenario.
But unless we have a credible, legitimate system of rights there
will not be any disclosures either.

Senator FITZGERALD. Senator Akaka.

Senator AKAKA. Thank you, Mr. Chairman. My first question is
to Mr. Bransford. Some say that clarifying the scope of protection
for whistleblowers would fuel the perception that Federal managers
cannot fire poor performers. However, I am curious of the training
managers receive for handling poor performing employees. Can you
comment on that as well as what additional training managers
would need should S. 1358 be enacted as currently drafted?

Mr. BRANSFORD. Senator, that is a problem that has been repeat-
edly pointed to within the Federal Government, that managers do
not receive this training. This training is available. It is offered.
However, not every manager receives it. There used to be a 40-hour
or 80-hour training course for new managers that OPM required.
But there are training opportunities available and I agree that
managers should receive training on such things as how to handle
poor performers, how to avoid retaliation claims, what the Whistle-
blower Protection Act means and what a manager’s obligations are
under those laws. I know Senator Voinovich has proposed legisla-
tion specifically, I think it was in the last Congress, requiring such
flrz}ining, but that has not been enacted. But I do agree that would

elp.

Senator AKAKA. Thank you.

Ms. Kaplan, as the former Special Counsel for 5 years you are
in a unique position to comment on how the provisions in S. 1358
would impact the Office of Special Counsel. Although many agen-
cies have independent litigating authority, would you please elabo-
rate on the need for this authority as a result of any conflicts of
interest with the Justice Department?

Ms. KAPLAN. That is one of my favorite topics, or it used to be.
I felt very strongly when I was Special Counsel that it was impor-
tant for the office to have independent litigating authority because
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the office was created as an independent entity to promote the
merit system and to protect whistleblowers.

The dJustice Department is the government’s lawyer, but fre-
quently, in fact always, the Justice Department appears in court
defending the agencies accused of retaliation. So they are really the
management lawyer. My view always was that it would have
helped the development of the law for the Federal Circuit to have
been able to hear from the Office of Special Counsel when the cases
were in the Court of Appeals where most of the law is developed.
A lot of what is being complained about today’s Federal Circuit,
narrowing of the law by the Federal Circuit, in my opinion, as Mr.
Kohn pointed out, if you have a government entity in there that
is arguing for a broader interpretation of the law, the court is likely
to pay greater attention than it does when, for example, you have
a pro se petitioner, which you frequently do in the Federal Circuit.

So I think it is quite important, and I know that frequently the
Justice Department takes the position that it is an odd situation
because you might have one government agency in the court, and
then the Justice Department in the court taking different positions.
But actually that is very common in these Federal sector cases.
You have a Federal Labor Relations Authority and a Merit Systems
Protection Board that appears in court against the Justice Depart-
ment. So I think it is a really important authority for the office to
ha(live and I would certainly urge the Committee to carefully con-
sider it.

Senator AKAKA. Thank you. My next question is for both Mr.
Devine and Mr. Kohn. Mr. Bransford suggests that there should be
some form of penalty for bad faith whistleblowers due to the impact
on Federal managers. What is your opinion on this proposal? Mr.
Devine.

Mr. DEVINE. Senator, there is a penalty now for filing a frivolous
lawsuit. You spend tens of thousands of dollars at a minimum, you
have the cloud of this conflict hanging over your head for years,
and then you end up with a formal legal ruling endorsing what you
are complaining about. That is quite a penalty. And probably the
most significant answer to Mr. Bransford’s suggestion is that his
idea is premature, because right now almost all employees, or the
overwhelming majority of employees who file their cases and if
they are not resolved by settlement, end up suffering the penalty
I described.

If we had a problem where there was a surge of whistleblower
rights cases that was flooding the board, or there was a rash of
questionable decisions backing whistleblowers, then we would have
a real problem. But we do not right now. The bottom line for this
statute is more than enough deterrence for any bad faith lawsuits.

Since Congress significantly strengthened this law in 1994 the
track record for whistleblowers in decisions on the merits at the
Federal Circuit is 1 in 84. Since the 1999 Lachance decision, the
track record at the full board for whistleblower decisions is 2 in 27.
Even the board’s written testimony about administrative judge de-
cisions shows at that early level there is only 10 percent who pre-
vail in decisions on the merits. That is between two and three
times less than all the other whistleblower statutes that Mr. Kohn
was describing to you.
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We just do not have a problem with people filing too many suits
because they think that they have got too easy a chance to win.
Our problem is they do not have a fighting chance at all.

Senator AKAKA. Mr. Kohn.

Mr. KoHN. Thank you, Senator. This issue again—and I like the
word urban legend—is an urban legend. There is another body of
law just to look at, which are the Department of Labor whistle-
blower decisions and cases that are very similar to the MSPB
structurally. This issue has come up 100 times theoretically. When
you go down and read those decisions what you find is there are
very few cases—and I have read every one of them. I have written
five books on it. I have sat and read every one of the cases. Just
one or two or three that would come to the frivolous cases.

So when it has gone up to the Secretary of Labor, be it a Repub-
lican or a Democrat, they have consistently said, you know what,
there is no need to have any sanction and we will not even allow
it. So even though they would have had the discretion to impose
it, they decided by case law it was against the public policy and
there is really no need. So it is just a theory.

I do want to correct my testimony, Senator Fitzgerald, one way.
Although I do not directly represent managers against employees,
since I do represent managers, often they have problems with em-
ployees, and I do give counsel to them on how to deal with employ-
ees, but not in court. So I just wanted to clarify that answer.
Thank you.

Senator AKAKA. Thank you. My time is up.

Senator FITZGERALD. Senator Levin.

Senator LEVIN. Thank you, Mr. Chairman. Thank you all for
your testimony. It is invaluable.

On the question of independent litigating authority, Ms. Kaplan,
I think you testified relative to the importance of that existing. I
am wondering whether or not our other witnesses think that the
Office of Special Counsel ought to have that authority to appeal to
the circuit?

Mr. DEVINE. Senator Levin, we believe this is a no-brainer. There
simply is no rational basis to gag the institutional defender of the
merit system from the final decisive stages of litigation that control
the evolution of the merit system. It is an inherent structural im-
balance in the input to the courts. We do not think this is a tough
one.

Senator LEVIN. Mr. Kohn.

Mr. KonN. I think it is not only not tough, it is critical. I have
been on both sides. I have been in court where the government has
been on my side at the Appeals Court. I see it much easier. I have
ll?leelci against the government and I see the skepticism. It is much

arder.

But if you look at some of the decisions like Chevron, the Su-
preme Court decisions where they discuss the type of deference a
Court of Appeals by law must give a responsible administrative
agency, then it becomes absolutely critical because when you go be-
fore the Court of Appeals who is speaking for the government and
for the Whistleblower Protection Act? If it is the Department of
Justice, they are going to give Chevron deference to interpretation
to DOJ. They will naturally do that, even if they do not write it
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in their decision. If the Office of Special Counsel were permitted to
go before the Court of Appeals they would then give Chevron def-
erence to their interpretation. That is outcome determinative in
many cases. That is the way the courts are used to dealing with
reviews of administrative orders. Thank you.

Mr. BRANSFORD. I have recently been party to cases where the
MSPB and the Department of Justice were on opposite sides of the
same issue in the Federal Circuit and it works just fine. I see no
reason why the Special Counsel cannot also be given that type of
authority. I personally have benefited by the fact that the Special
Counsel did not have—or at least my clients benefited by the fact
that the Special Counsel did not have that authority because OPM
made decisions not go forward to the Federal Circuit. I agree with
Ms. Kaplan completely that if the Federal Circuit could have the
benefit of the Special Counsel’s input in decisions some of these
cases would be different. I am in support of independent litigating
authority.

Senator LEVIN. Thank you. On this irrefragable proof standard,
it was good to hear from the Department of Justice that they do
not support it. I am wondering if each of you would comment on
whether or not then it is relevant? Because MSPB says it does not
follow that so-called dicta. I am not sure it is dicta, by the way,
but it says it is not going to follow it. Does that mean that it does
not have an impact, that opinion of the Court of Appeals in
Lachance? Does it mean there is no impact to it because MSPB
says it is not going to be followed by them? Let us start with you,
Ms. Kaplan.

Ms. KAPLAN. No, I do not think it means that at all. Obviously,
when you have a decision from the Court of Appeals and there is
only one Court of Appeals that hears these cases, even if you could
call it dicta—and I used to like to call it dicta as well because I
did not want to follow it—but you still have to pay attention to
even that which is called dicta by a Court of Appeals. I think if the
Justice Department agrees, and I think this is a new position for
them, that it is inappropriate, then I think the legislation should
clarify that so we will not have the problem in the future.

Senator LEVIN. Mr. Devine.

Mr. DEVINE. I think the primary significance of the MSPB’s re-
cent views on this is that it should make the amendment non-con-
troversial. As far as the Department of Justice dismissing it as
dicta, they have not quite been able to keep their position straight.
In their September letter to the Committee this year they said that
the irrefragable proof standard had been helpful for them in win-
ning cases. Now they are saying it is not relevant. I think they
were right the first time around. Administrative judges have been
influenced by this precedent. It has had a significant impact on the
quality of settlements. And the decision is being quoted in other fo-
rums. It has been contagious at the State and local level. This is
an indefensible doctrine which has to be eliminated.

We are very appreciative of the board’s support for recognizing
the obvious about this standard. Unfortunately, the Merit Board
c}e;nnot overturn a Federal Circuit decision. Only Congress can do
that.

Senator LEVIN. Thank you. Mr. Kohn.
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Mr. KOHN. Senator Levin, I would want to second the questions
and points made by Senator Akaka on this very issue. I personally
have sat in settlement negotiations in Federal cases in which that
case comes out and they say, you had better take what we are put-
ting out. You will lose. Don’t you see this decision here? Not just
by the opposition but by good-faith administrative judges of the
MSPB saying, don’t you want to do what is best for your client?
Look what is going to happen. As long as that case is out there,
it is and will be used to the detriment of valid whistleblowers.

Senator LEVIN. Thank you. Mr. Bransford.

Mr. BRANSFORD. I never thought the decision meant that the de-
gree of proof was overwhelming. In fact, I support the idea that
that language is dicta. I viewed Lachance vs. White as being pri-
marily a case about whether policy disagreements rise to the level
of whistleblowing.

Having said that, SEA would support legislation that clarifies
that, and I think either the substantial evidence or preponderance
of the evidence standard as suggested by Justice would be appro-
priate. Something to make it clear that the presumption could be
overcome with some level of reasonable evidence.

Senator LEVIN. My time is up. I just have one more question if
there is another round, Mr. Chairman.

Senator FITZGERALD. I have been told that we have a vote on
now and there are 12 minutes and 30 seconds left. What I would
like to do now is to thank this panel. I could give Senator Levin—
Senator Grassley has now arrived and he wishes to make a state-
ment.

Senator LEVIN. I would just ask my question for the record.

Senator FITZGERALD. Sure, go ahead and ask your question for
the record.

Senator LEVIN. Just for the record, I will just ask a question
about the Willis vs. Department of Agriculture case which, as I un-
derstand it, decided if a person blows the whistle on wrongdoing
but did it within the agency chain of command then the whistle-
blowing does not constitute a protected disclosure under the law.
We have addressed that a little bit here this afternoon.

But my question is what your reaction is to that decision and the
language in our bill that is set forth, whether or not that is the
best way to address the problem raised by that decision, if you find
or if you believe that there is a problem raised by the decision. If
you could just give us that—not here, because we are out of time,
but just for the record in a written response, I would appreciate it.

Senator FITZGERALD. Thank you very much, Senator Levin. And
thank you to all members of the panel. We appreciate your being
here. Your testimony was great. Thank you very much.

At this point I would like to call on our distinguished colleague,
Senator Grassley. Senator Grassley has been busy with the Medi-
care hearings and he wanted to make sure he had a chance to come
over here and make a statement. We appreciate his willingness to
be here. I think we can allow Senator Grassley to proceed and then
we can all make our vote.

Senator Grassley is, of course, from Iowa. He is the chairman of
the Senate Committee on Finance. Senator Grassley was elected in
1980 and he has been a leader for many years in protecting the
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rights of whistleblowers. Senator Grassley was a co-author of the
Whistleblower Protection Act of 1989 as well as the author of the
whistleblower amendments to the False Claims Act in 1986. Sen-
ator Grassley has worked tirelessly through the legislative process
to promote government accountability by ensuring that Federal em-
ployees have the opportunity to make whistleblower disclosers
without retaliation.

Senator Grassley, the Committee welcomes your statement at
this time, and we thank you for being here.

TESTIMONY OF HON. CHARLES GRASSLEY,! A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Thank you very much. Obviously, as you
mentioned, those very important bills we have been involved with
in the past that also included Senator Levin and Senator Akaka on
those, and I am glad to be joining you on this very important piece
of legislation at all.

The two bills that you have referred to, already law, largely
passed to overturn a series of hostile decisions by administrative
agencies in the Federal Circuit Court of Appeals monopoly on the
statute’s judicial review. I think we have come to the conclusion
that enough is enough. The Whistleblower Protection Act has be-
come a Trojan horse that may well be creating more reprisal vic-
tims than it protects. The impact for taxpayers could be to increase
the number of silent observers who passively conceal fraud, waste
and abuse. That is why the legislation that we are discussing today
is so very vital to the American taxpayer.

Our bill has five cornerstones: Providing protection for national
security whistleblowers; closing loopholes in the scope of the whis-
tleblower protection; restoring a realistic test for when reprisal pro-
tection is warranted; restoring the normal structure for judicial re-
view; and codifying the anti-gag statute passed as an appropriation
rider for the last 14 years.

While all the provisions in this bill are critical to proper func-
tioning of whistleblower rights, the provisions that protect national
security whistleblowers is particularly so. The provisions prohibit
a manager from suspending, revoking, or taking any other retalia-
tory action with respect to an employee’s security clearance in re-
taliation for whistleblowing.

Since September 11, government agencies seemed to have placed
a greater emphasis upon secrecy and restricted information for se-
curity reasons. There might be some reasons why that is under-
standable, but with these restrictions come a greater danger for
stopping the legitimate disclosure of wrongdoing and mismanage-
ment, especially in public safety and security.

Although the entire bill is important, I am having to confine my
comments today to national security. In their views’ letter dated
November 10, 2003, the Department argued that these whistle-
blower protections constitute “an unconstitutional interference with
the presidential constitutional responsibilities respecting national
security and foreign affairs.” We have an Iowa expression that fits
that and that would be hogwash.

1The prepared statement of Senator Grassley appears in the Appendix on page 167.
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During the 105th Congress, the Select Committee on Intelligence
thoroughly addressed the issue in our hearing entitled Disclosure
of Classified Information to Congress. The Senate heard testimony
from Dr. Louis Fisher, a Congressional Research Service senior
specialist and also from a law professor, Peter Raven-Hansen of
George Washington. These two highly respected scholars disagreed
with the Department of Justice’s opinion when it was offered then.
Professor Raven-Hansen explained that “the President and Con-
gress have both historically and as a matter of constitutional text,
shared authority over classified information from the very begin-
ning.”

The Department argued then as it does now, that the President’s
power to regulate classified information is implied in his command
authority as Commander-in-Chief. While this may be correct, the
Justice Department fails to recognize that the Congress has equal,
and some might argue, greater authority with regard to classified
information. Nine times the Constitution explicitly gives the Con-
gress responsibility for national security and foreign affairs. Addi-
tionally, according to Professor Raven-Hansen the Congress’ power
over this subject is implicit in Congress’ residual authority to make
all laws necessary and proper to carry out not only their vast na-
tional security powers but also the President’s.

The Department of Justice relies heavily on the case of Depari-
ment of Navy vs. Egan. Their reliance on this case is misguided.
According to Professor Raven-Hansen, the Egan case “stands sim-
ply for the proposition that the President has inherent authority to
regulate classified information and does not need a statute to do
so. It does not mean that he could violate the statute if Congress
passed one regulating such matters.”

Consequently, Congress has the authority to prohibit the retalia-
tory taking of a security clearance. I do not want anyone to think
that Congress is trying to force something down the administra-
tion’s throat. Last year my staff and the staffs of Senator Levin,
Akaka, and Gramm sat down with the Department of Justice and
White House to work out this provision. We even agreed to make
a number of suggested changes. But unfortunately, at the end of
the day we are not going to agree.

Nonetheless, this provision is critical to the proper oversight of
the Federal Government. In the 14 years since Congress unani-
mously passed the Whistleblower Protection Act it has been the
taxpayers protection act as well. My office has been privileged to
work with public servants who exposed indefensible waste and mis-
management at the Pentagon as well as indefensible abuses of
power at the Department of Justice. Unfortunately, these coura-
geous whistleblowers proceed at their own risk when defending the
public.

It has been confirmed repeatedly that whistleblowers must prove
their commitment to stamina and persistence in order to make a
difference against ingrained fraud, waste and abuse. There should
be no question about Congress’ or this Senator’s commitment, as
long as whistleblowers are defending the public, we must defend
credible free speech rights for genuine whistleblowers. Congress
cannot watch passively as a gaping hole expands in the shield pro-
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tecting public servants. The taxpayers are on the other side of the
shield with the whistleblower.

Thank you very much.

Senator FITZGERALD. Senator Grassley, thank you for that very
powerful statement. Thank you for making it over here. I know you
are very busy. I would like to thank my colleagues for being here.

We will keep the record open until Tuesday, November 18 at 5
p.m. This meeting is now adjourned. Thank you.

[Whereupon, at 5:13, p.m., the Committee was adjourned.]
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Mr. Chairman and Members of the Committee, I am pleased to
appear before you today on behalf of the Department of Justice to
advige you of our strong objections to 8. 1358, a bill to amend
Chapter 23 of Title 5, United States Code ("the bill").

The Department is strongly committed to the protection of
whistleblowers who bring to light significant information about
waste, fraud, or abuse in Federal agencies. We support the
protections against retaliation that are afforded to them by
current law. We are not aware of any specific evidence, nor have
we been provided any, indicating that current law has not served
those important purposes. In litigating and settling hundreds of
these cases, we have found that not every individual who claims
to be a whistleblower meets the statutory definition and not
every agency action against such an individual is improper
retaliation. This bill must be judged not simply on whether it
would provide maximum protection to any and all allegations of
whistleblower reprisal, but whether the additional protection
afforded by this bill is worth the costs. In seeking to strike
the appropriate balance, the Committee should make no mistake
that the costs would be substantial, both in terms of the bill's
impact on vital national security interests, and the
inefficiencies the bill would create in the management of the

Federal workforce.
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S. 1358 would make a number of significant and extremely
undesirable changes to the Whistleblower Protection Act ("WPA")
and the Civil Service Reform Act ("CSRA"). It would, for the
first time, encourage the disclosure without supervisory approval
of clasgified information and then insulate the individuals who
committed the unauthorized disclosure from adverse action. It
also would allow the Merit Systems Protection Board ("MSPB") and
the Federal courts to review decisions regarding Federal employee
security c¢learances. In this time of heightened national
security concerns, these changes pose an unacceptable danger to
our national security interests.

Although we strongly support protections for Federal
employees who disclose fraud, waste, and abuse, the changes
proposed in this bill do nothing to strengthen the protection for
legitimate whistleblowers, but instead would provide a legal
shield for unsatisfactory employees. The bill would make
sweeping changes to the definition of a protected disclosure by
including within the definition certain disclosures of
information regardless of time, place, form, motive or context.
These changes would permit almost any employee against whom an
unfavorable personnel action is taken to claim whistleblower
status. In the long run, these changes would lead to costly
inefficiencies in the Federal workplace and would impair the

effectiveness of Federal agencies.

2-
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The bill also would alter the scheme for judicial review of
decisions of the MSPB. The Federal Courts Improvement Act of
1982, established exclusive jurisdiction to entertain appeals by
employees from MSPB decisions not involving discrimination in
actions initiated by their employing agencies lies in the United
States Court of Appeals for the Federal Circuit. By investing
other circuits with concurrent review authority, the bill would
destroy the uniform interpretation of Federal personnel law and
inevitably result in the grant of different rights to different
Federal employees depending upon their geographic locatien.

Finally, the bill would expand the authority of the Special
Counsel by permitting him independently to decide to seek review
of the decisions of the MSPB in the United States Court of
Appeals for the Federal Circuit, and it would vest the Special
Counsel with the authority to represent himself in all Federal
courts other than the Supreme Court. These provisions are
undesirable as a matter of policy, and undermine the Department's
central role in coordinating the Government's litigation
positions.

I. Constitutional Objections

The Department has serious objections to the bill's
proposals to allow for review of security clearance decisions and
to protect the unauthorized disclosure of classified information

to certain members of Congress and Executive Branch or

3-
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congressional employees with appropriate clearance. The
constitutional concerns raised by these provisions are set forth
in our previous letter regarding this bill, a copy of which is
attached to this testimony. If the Committee has questions
regarding our constitutional objections, we will be pleased to
supply additional information or respond to further questions in
writing. Our remarks today focus on some of the many reasons why
this bill is bad policy.
II. Expanded Definition of Protected Disclosure

We begin from a central and shared premise: it is important
to protect employees who disclose fraud, waste, and abuse. The
amendments in this bill do little to aid those who are actual
whistleblowers. There already are a number of existing systems
in place to detect such fraud, waste, and abuse, including agency
Inspectors General and the existing Whistleblower Protection Act
framework. This bill, however, would make it far too easy for
unsatisfactory employees to use the whistleblower laws as a
shield against legitimate agency actions. Ultimately, it would
discourage Government managers from making the decisions
necessary to running an efficient and effective Federal
workplace. 1In the long run, the changes proposed by this bill
would be far more costly and would certainly outweigh any minor
increase in protection for legitimate whistleblowers this bill

contains.
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The WPA, as currently enacted, already provides extensive
protections for legitimate whistleblowers. Employees can seek
assistance from the Office of Special Counsel, the independent
agency charged, in part, with protecting whistleblowers, or bring
their own claims to the MSPB. This bill does not enhance these
existing protections but, with its expansive definition of
disclosure, has the potential to convert any disagreement or
contrary interpretation of a law, no matter how trivial or
frivolous, into a whistleblower disclosure. It would simply
increase the number of frivolous claims of whistleblower
reprisal. Such an increase in the number of frivolous claims
would be an unwarranted burden upon Federal managers and,
ultimately, the MSPB and the Federal Judiciary.

The bill would broaden the definition of protected
disclosure by amending section 2302 (b) (8) (A) to read:

any disclosure of information by an employee

or applicant, without restriction to time,
place, form, motive, context, or prior
disclosure made to any person by an emplovee
or_applicant, including a disclosure made in

the ordinary course of an employee's duties
that the employee or applicant reasonably
believes evidences

(i) any violation of any law, rule, or,
regulation, or

(ii) gross mismanagement, a gross waste of
funds, an abuse of authority, or a
substantial and specific danger to public
health or safety.

Proposed 5 U.S.C. § 2302 (b) (8) (A) (new language emphasized).
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Current law properly recognizes that, in determining whether
an employee's statement constitutes a "disclosure,! place, time,
context, and motive are important factors to consider. They
further the statutory purpose of protecting legitimate
whistieblowers. The bill's proposed amendment would do nothing
to enhance the protections for actual whistleblowers. Rather, by
prohibiting the consideration of “time, place, form, motive,
context® and including the performance of one's job duties in the
definition of "disclosures,* the bill would convert every Federal
employee into a potential whistleblower and every minor workplace
dispute with a supervisor into a potential whistleblower case.
Nearly every Federal employee would, sometime during the course
of his or her career, disagree with a statement or interpretation
made by a supervisor, or report, during the course of performing
his or her everyday responsibilities, an error that may
demonstrate a violation of a law, rule, or regulation. Without
the ability to take the context - the time, the place, the motive
- of the alleged disclosure into account, even trivial or de
minimis matters would become elevated to the status of protected

disclosures. f. Herman v. Department of Justice, 193 F.3d 1375,

1378-79 (Fed. Cir. 1999) (concluding that the WPA was not
intended to apply to trivial matters). This bill would undermine

the effectiveness of the WPA, not enhance its protections.
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The danger of this broad definition of "disclosure" is even
more apparent when it is understocd in the context of the
existing statutory scheme of the WPA. Once an individual has
made a qualifying disclosure pursuant to 5 U.S.C. § 2302(b) (8), a

prima facie case of whistleblower reprisal can be made by showing

that a deciding agency official (a) knew of the disclosure and,
that (b) an adverse action was taken within a reasomnable time of

the disclosure. Kewley v. Department of Health & Human Serv.,

153 F.3d 1357, 1362-62 (Fed. Cir. 1998) (citing 5 U.S.C.

§ 1221 (e) (1)). Once the employee makes this prima facie case,

the burden shifts to the employing agency to show, by clear and
convinecing evidence, that it would have taken the adverse action,
regardless of the protected disclosure. Xewley, 153 F.3d at
1363.

With the expansive definition of "disclosure® proposed by S.
1358 and the relatively light burden of establishing a prima

facie case of whistleblower reprisal, due to the knowledge/timing

test, it would become extremely easy for employees to use
whistleblowing as a defense for every adverse action taken by an
agency. In contrast, the agency would be required to meet the
much higher burden of demonstrating that it would have taken the
adverse action, regardless of the disclosure, by clear and
convincing evidence. Thus, for all practical purposes, this bill

would transform the statutory standard that an agency must meet

7.
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in sustaining almost every adverse action from a preponderance of
the evidence, 5 U.S.C. § 7701(c) (1) (B), to the clear and
convincing standard required by 5 U.S.C. § 1221(e) (2).

The ease with which a Federal employee would be able to

establish a prima facie case of whistleblower reprisal, no matter

how frivolous, under this bill would seriously impair the ability
of Federal managers to effectively and efficiently manage the
workforce. If Federal managers knew that it is likely that they
will be subject to a charge of whistleblower reprisal every time
that they take an adverse personnel action, they inevitably would
be deterred from taking any such action. This chilling effect
would impede not only the effectiveness of Federal managers, but
also have a serious detrimental impact upon the morale of good
employees. Studies demonstrate that one of the most important
factors impacting upon employee morale is the existence of poorly
performing employees and the difficulty that managers face in
addressing those problems. This bill would exacerbate those
problems.

Perhaps most importantly, the very low standards that would
be required under this bill to make a whistleblower claim would
vastly increase the number of such claims and create costly
inefficiencies. The flood of new whistleblowers would ocbscure
the claims of legitimate whistleblowers, burdening the Office of

Special Counsel, and the MSPB, and ultimately delaying relief to

8-



40

those who may be entitled to it. This would not be an

improvement upon the Civil Service Reform Act and the

Whistleblower Protection Act, but a step backwards.
III. Security Clearances

S. 1358 contains three significant provisions regarding
security clearances. First, subsection 1(e) (1) of the bill would
amend 5 U.S.C. § 2302{(a)(2){A) to add “a suspension, revocation,
or other determination relating to a security clearance,” to the
definition of a personnel practice. Second, section 1(e) (2)
(adding a new subparagraph (14) to 5 U.S.C. § 2302 (b)) would
amend the definition of prohibited personnel practicesg to include
“conduct [ing] or caus{ing] to be conducted, an investigation of
an employee or applicant for employment because of any activity
protected under this section.” Third, subsection 1(e) (3) of the
bill would authorize the MSPB and the courts to review these
security clearance decisions to determine whether a violation of
5 U.8.C. § 2302 (prohibited personnel practices} had occurred
and, if so, to order certain relief.

We strongly oppose these amendments because they would
authorize the MSPB and the courts to review any determination
relating to a security clearance - a prerogative left firmly
within the Executive branch's discretion. In Egan v. Department
of the Navy, 484 U.S. 518 (1988), the Supreme Court explicitly

rejected the proposition that the MSPB and the Federal Circuit

-9-
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could review the decision to revoke a security clearance. In
doing so, the Court relied upon a number of premises, including:
1) that decisions regarding security clearances are inherently
discretionary and are best left to the security specialists
rather than non-expert bodies such as the MSPB and the courts; 2)
that review under the CSRA, which provides for a preponderance of
the evidence standard, conflictsg with the requirement that a
security clearance should be given only when clearly consistent
with the interests of the national security; and 3) that the
President's exclusive power to make security clearance
determinations is based on his constitutional role as Commander-
in-Chief.

An example demonstrates one of the many fundamental problems
with this bill's security clearance provisions. As noted above,
the burden of proof in CSRA cases is fundamentally incompatible
with the standard for granting security clearances. This
conflict is even more apparent in whistleblower cases. Under the
WPA, a putative whistleblower establishes a prima facie case of
whistleblower retaliation by establishing a protected disclosure
and, under the knowledge/timing test, a personnel action taken
within a certain period of time following the disclosure. Once
the employee meets that minimal burden, the burden shifts to the
agency to establish by clear and convincing evidence that it

would have taken the action absent the protected disclosure.
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Therefore, the bill would require in the security clearance
context, that when individuals make protected disclosures {which,
as explained above, would include virtually every Federal
employee under other provisions of this bill), the agency must
justify its security clearance decision by the stringent standard
of clear and convincing evidence. Thus, rather than awarding
gecurity clearances only when clearly consistent with the
interests of national security, agencies would be penalized for
denying or revoking them unless they could affirmatively justify
their decision upon the basis of clear and convincing evidence.
This standard would be shockingly inconsistent with national
security, especially in these times of heightened security
concerns.

Section 1(e) (3) of the bill contains 1anguage stating that
the MSPB or any reviewing court "may not order the President to
restore a security clearance." While this language may be
intended to alleviate concerns about the Executive Branch
prerogative with regard to security clearance determinations, it
does not. The vague language of section 1(e) (3) is troublesome
because it states only that the MSPB cannot order the "President"
to "restore" a security c¢learance. Thus, the provision could be
read to permit the MSPB to order an agency head or lower ranking
agency official to restore the security official. Likewise,

because the prohibition only prohibits restoration of a security
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clearance, it could be read to permit the MSPB to award an
initial clearance, to order an upgrade, or to stop an
investigation.

More importantly, even if this interpretation were obviated
by clarifying language, the MSPB still could order back pay,
damages, or even reinstatement to a position not requiring a
security clearance. These types of remedies and the burden they
would place upon the agencies likely would impose a substantial
chilling effect upon decisions regarding security clearances. If
the agency official knows that the agency might be required to
pay damages or place an employee in a new position if the
security decision is judged to be incorrect by the MSPB, that
possibiliy inevitably would be considered in waking the security
clearance decision, even though the only appropriate and
permissible basis for the decision is whether the award of the
security clearance is clearly consistent with the interests of
national security. The chilling effect that would result from
this provision is flatly inconsistent with national security
concerns.

The bill also would allow individuals to make unauthorized
disclosures of classified information to Members of Congress and
their gtaff who possess security clearance. We strongly oppose
these provisions because it interferes with the Executive

Branch's constitutional responsibility to control and protect
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information relating to national security. We are concerned not
only with the Executive Branch's prerogative to determine which
individuals are authorized to receive classified information,
but, just as importantly, whether those individuals have a "need
to know" specific types of classified information. As the
Committee is aware, there are different types of classified
information, requiring different levels of security clearances.
Moreover, even individuals with the appropriate clearances do not
automatically have access to all information classified at that
level. Rather, the appropriate authorities within the Executive
Branch make determinations upon a case by case basis about which
individuals have a need to know certain classified information.
It cannot be overemphasized that every high ranking Government
official who has a security clearance and works in the national
security field is granted access to only a tiny fraction of our
Nation's classified information and, even then, only on a need-
to-know basis. This bill would encourage the disclosure of
classified information outside of those specifically
compartmentalized channels. Such disclosures, even when made to
trustworthy individuals, cause serious national security
concerns.

Beyond these objections, the amendments are simply
unnecesgary. Currently, Executive Order 12968 requires all

agencies to establish an internal review board to consider
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appeals of security clearance revocations. These internal boards
provide sufficient protections for the subjects of the
revocations, while, at the same time, preserving the authority of
the Executive branch to make the necessary decisions. The
members of such an employee appeal panel do not include the
direct supervisor so it is unlikely that retaliation would be
encountered at this stage.

The bill's proposed reform in the area of security
clearances is a solution in search of a problem. We are not
aware of any pattern of abusing security clearance decisions to
retaliate against whistleblowers that should prompt Congress to
seek to enact subsections 1{e) (1) and 1(e) (3), which are
potentially unconstitutional and are certainly bad policy.

IV. Judicial Review

We also object to the bill's proposal to provide for review
of MSPB decisions by the regional courts of appeal, rather than
the Federal Circuit. Review by the Federal Circuit promotes
conformity in decisions and fosters uniformity in Federal
personnel law. Granting the regional circuits jurisdiction to
entertain appeals from the MSPB would undo Congress's sensible
centralization of those appeals and add more work to those
already overburdened regional courts of appeal. Moreover, it
would add substantially to the Federal Government's cost of

complying with the law.
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Since the enactment of the Federal Courts Improvement Act of
1982, the Federal Circuit has exerciged exclusive jurisdiction to
consider appeals from the MSPB in cases not involving
discrimination. In those years, the court has developed
substantial expertise and a well-defined body of law regarding
Federal personnel matters that inures to the benefit of both the
Federal Government and its employees. Moreover, the court's
rules, which provide for more expedited and informal briefing in
pro se cases provide an added benefit for Federal employees, many
of whom choose to appeal the MSPB's decisions without the aid of
an attorney.

Replacing the Federal Circuit's exclusive jurisdiction with
review by the regional circuits would result in a fractured
personnel gystem. Inevitably, conflicts among the circuits would
arise as to the proper interpretation of the Federal personnel
laws so that an employee's rights and responsibilities would be
determined by the geographic location of his or her place of
employment. The change also could prompt confusion for employees
transferred to duty stations in different circuits. Not only is
gsuch a non-uniform system undesirable, it could contribute to a
loss of morale as Federal employees are treated differently
depending upon where they live. It also would inevitably require
the Supreme Court to intervene more often in Federal personnel

matters to resolve inconsistencies among the circuits.
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The CSRA and the Federal Courts Improvement Act resolved the
problems of regional review. Considering the Federal Circuit's
now subgtantial expertise, there is simply no good reason to
revert to the old system.

V. Litigating Authority for the Special Counsel

The Department alsc opposes the bill's proposed changes in
the authority of the Office of Special Counsel to prosecute
appeals and to represent itself in litigation. The bill would
expand the authority of the Office of Special Counsel, which is
currently limited to the right to appear before the MSPB, by
authorizing the Special Counsel unilaterally to seek review in
the United States Court of Appeals for the Federal Circuit in any
case to which she was a party and to grant the Special Counsel
the authority to designate attorneys to appear upon her behalf in
all courts except the Supreme Court. Proposed 5 U.S.C. § 1212(h)
and § 7703 (e).

Under current law, employees who are adversely affected by a
decision of the MS8PB possess the right to appeal to the Court of
Appeals for the Federal Circuit. 5 U.S.C. § 7703(a). The
Department of Justice represents the respondent Federal agencies
in these appeals.

Federal employing agencies do not possess the same right
to appeal MSPB decisions which are adverse to them. The Office

of Personnel Management is the only Government agency which may
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seek to appeal an MSPB decision and it may do so only after it
has intervened in the MSPB proceeding to present its position and
only after its Director has made a determination that an MSPB
decision rejecting OPM's position will have a "substantial
impact" upon the administration of the civil service law. 5
U.S.C. § 7703(d). Moreover, once the Director makes such an
determination, OPM must seek authorization from the Solicitor
General to file a petition for review which the Federal Circuit
possesses discretion to grant or deny. OPM is represented in the
Federal Circuit by the Department of Justice.

The bill would disrupt this carefully crafted schewme by
authorizing the Special Counsel, without approval of the
Solicitor General, to petition the Federal Circuit for leave to
appeal any adverse MSPB decision. The only limitation the bill
would place upon this right is to require the Special Counsel to
petition the MSPB for reconsideration of its decision if he was
not a party or intervenor in the matter before the MSPB.

The bill would further erode centralized control over
personnel litigation by authorizing the office of the Special
Counsel to represent itself in all litigation except litigation
before the Supreme Court. This authority would be contrary to
the Department of Justice's longstanding role as the centralized

coordinator of the Government's litigation positions. Moreover,
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it could result in the Special Counsel litigating against other
Executive Branch agencies.

The disruption of centralized control that would be caused
by granting independent litigating authority to the Special
Counsel is undesirable. Centralized control furthers a number of
important policy goals, including the presentation of uniform
positions on significant legal issues, the objective litigation
of cases by attorneys unaffected by concerns of a single agency
that may be inimical to the interests of the Government as a
whole, and the facilitation of presidential supervision over
Executive Branch policies implicated in Government litigation.
This policy benefits not only the Government but also the courts
and citizens who, in the absence of the policy, might be
subjected to uncoordinated and inconsistent positions on the part
of the Government.

Conclusion

The WPA already provides the necessary protections for
legitimate whistleblowers. This bill would not enhance those
protections in any useful way but, rather, it would simply
increase the number of frivolous claims and place a tremendous
strain upon the entire Federal personnel system. The processing
of those frivolous claims would adversely affect Federal

managers, the MSPB, the Federal Circuit and, ultimately, those
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legitimate whistleblowers whose claims would take longer to be
heard.

The proposed protection for unauthorized disclosure of
clagsified information is also troubling because it intrudes upon
the President's constitutional power to contreol the flow of
classified information. As a practical matter, it also would
vitiate well-established safeguards for limiting the
dissemination of sensitive information, even among those who hold
security clearances.

Finally, the proposals to change the system of judicial
review of MSPB decisions and to expand the authority of the
Office of Special Counsel would unnecessarily disturb a system
that is working well.

To repeat, the Department is strongly committed to the
protection of whistleblowers. We believe that the current law
strikes the appropriate balance by affording protection to
legitimate whistleblowers while preserving a process within which
the agencies can respond effectively to poorly performing
employees. This proposal would turn that system upside down and,
in addition to its constitutional flaws, significantly impair the
ability of agencies to effectively manage the Federal work force.
We oppose this as a fundamentally flawed proposal, which is
unnecessary, burdensome, and, in part, potentially

unconstitutional.

Thank you for your consideration of our views. I would be

happy to respond to your guestions.
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U.S. Department of Justice

Office of Legislative Affairs

" Washington, D.C. 20530

November 106, 2003

The Honorable Peter G, Fitzgerald

Chairman

Subcommittee on Financial Management, the Budget,
and International Security

Committee on Governmental Affairs

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

This letter presents the views of the Department of Justice on S, 1358, the “Federal
Employee Protection of Disclosures Act.” We very strongly oppose this legislation.

S. 1358 would make a number of significant and extremely undesirable changes to the
Whistleblower Protection Act (“WPA”) and the Civil Service Reform Act (“CSRA”™). Among
other things, the bill would permit, for the first time, the Merit Systems Protection Board
(“MSPB") and the courts to review the Executive branch’s decisions regarding security
clearances. It would provide new protections for the unauthorized disclosure of classified
information. It would make sweeping changes to the WPA, including a vast expansion of the
definition of a “protected disclosure.” It would alter the carefully crafted scheme for judicial
review of decisions of the MSFPRB, which is set forth in the CSRA. Tt would grant the Office of
Special Counsel independent litigating authority. S, 1358 is burdensome, unnecessary, and
unconstitutional. Rather than promote and protect genuine disclosures of matters of real public
concern, it would provide a legal shield for unsatisfactory employees. See, e.g., S. Rep No. 100-
413, at 15 (1988) (“The Committee does not intend that employees who are poor performers
escape sanction by manufacturing a claim of whistleblowing”); 8. Rep. No. 95-569, at 8,
reprinted in 1978 U.S.S.C.A.N. 2723, 2730-31 (“Nor would the bill protect employees who
claim to be whistle blowers in order to avoid adverse action based on inadequate performance™).

Constitutional Concerns

Section 1{b) of the bill would create 5 U.S.C. § 2302(b)(8)(C). This new section would
protect the unauthorized disclosure of classified mformation to certain members of Congress and
to Executive branch or to congressional employees with appropriate clearance. Under the new
section, any Federal employee with access to classified information that - in the employee's sole
opinion — indicated misconduct could share that information with certain members of Congress
or of the Executive branch. The disclosure of that information could be made regardless of any
restrictions or Executive branch authorization procedures established by the President and the
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employee could not be disciplined for such an unauthorized disclosure, We believe that this new
provision would be unconstitutional.

This new section would authorize any Federal employee to determine vnilaterally how,
when, and under what circumstances classified information will be shared with others, regardless
of Presidential determinations that access be limited. Thus, it would interfere with the
President’s constitutional authority to protect national security information and therefore would
violate the constitutional separation of powers. The constitutional authority of the President to
take actions as Chief Executive and Commander-in-Chief of the armed forces of the United
States grants the Executive branch the authority to

classify and control access to information bearing on national security and to
determine whether an individual is sufficiently trustworthy to occupy a position . .
. that will give that person access to such information . . . [This authority] flows
primarily from this constitutional investment of power and exists quite apart from
any explicit congressional grant.

Department of the Navy v. Egan, 484 U.S. 518, 524 (1988); see also United States v. Nixon, 418
U.S. 683, 706, 710, 712 n.19 (1974) (emphasizing heightened status of the President’s
constitutional privilege in the context of military, diplomatic, or sensitive national security
secrets); New York Times Co. v. United States, 403 U.S, 713, 729-30 (1971) (Stewart, J.,
concurring)(“it is the constitutional duty of the Executive . . . to protect the confidentiality
necessary to carry out jts responsibilities in the fields of international relations and national
defense™); United States v. Reynolds, 345 U.S. 1, 7-8 (1953) (recognizing privilege in judicial
proceedings for “state secrets” based on determination by senior Executive officials); Guillot v.
Garrett, 970 F.2d 1320, 1324 (4th Cir, 1992) (President has “exclusive constitutional authority
over access to national security information™); Dorfinont v. Brown, 913 F.2d 1399, 1404 (9th Cir,
1990), cert. denied, 499 U.S. 905 (1991)(Kozinksi, J., concurring) (Constitution vests President
with unreviewable discretion over security decisions made pursuant to his powers as chief
executive and Commander-in-Chief).

Although the new section would limit the protected disclosures to congressional oversight
committees or individuals with appropriate clearances in Congress or the Executive branch, it
nonetheless constitutes an unconstitutional interference with the President's constitutional
responsibilities respecting national security and foreign affairs. Although the designated
individuals might have uppropriate clearances to receive the classified information, it is the
President’s prerogative to determine who has the need to know this information. Moreover, the
President will have to base this determination upon particular — and perhaps currently
unforeseeable — circumstances, dictating that the security or foreign affairs interests of the Nation
dictate a particular treatment of classified information. A compromise of the President’s
authority in this area is an impermissible encroachment upon the President's ability to carry out
one of his core executive functions.
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Although we understand the important public interest in protecting whistleblowers, the
decision whether and under what circumstances to disclose classified information must be made
by someone wha is acting pursuant to the official authority of the President and who ultimately is
responsible to the President. The Constitution does not permit Congress to authorize subordinate
Executive branch employees to bypass these orderly procedures for review and clearance by
vesting them with a right to disclose classified information, without fear of discipline for the
unauthorized disclosure.

We note that the prior Administration took this same position in 1998, strongly opposing,
as unconstitutional, legislation that would have vested employees of the intelligence community
with a unilateral right to disclose classified information to Congress. See Disclosure of
Classified Information to Congress: Hearing Before the Senate Selecr Commitiee on Intelligence,
105th Cong. 41-61 (1998) (Statement of Randolph D. Moss, Deputy Assistant Attorney General).

Other Concerns
1. Expanded Definition Of Protected Disclosure

Subsection 1(b)(1)(A) of the bill would broaden the definition of “protected disclosure”
by amending 5 U.S.C. § 2302(b)(8)(A) to state:

any disclosure of information by an employee or applicant, without
restriction to time, place, form, motive, context, or prior disclosure
made to any person by an employee or applicant, including a
disclosure made in the ordinary course of an employee’s duties
that the employee or applicant reasonably believes evidences

(i) any violation of any law, vule, or, regulation, or

(i) gross mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public health or
safety. [emphasis added]

This amendment appears intended to override or supersede a series of decisions by the United
States Court of Appeals for the Federal Circuit that defined the scope of disclosures covered by
section 2302(b)8). See, e.g., Horton v. Dep’t of Navy, 66 F.3d 279, 282 (Fed. Cir. 1995)
(Horton) (complaints to wrongdoers are not protected whistleblowing); Willis v. Dep’t of
Agriculture, 141 F.3d 1139, 1143-44 (Fed. Cir. 1998) (ordinary work disagreements not
protected disclosures, nor are disclosures made during the course of performing ordinary job
duties); Meuwissen v. Dep’t of the Interior, 234 F.3d 9, 12-14 (Fed. Cir. 2000) (discussion of
matters already known does not constitute a covered disclosure); LaChance v. White, 174 F.3d
1378, 1381 (Fed. Cir. 1999) (White) (in determining whether a disclosure is covered, the Board
should consider the motives of the employee making the disclosure). The Federal Circuit

.3
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precedent was useful to Federal agencies because it insulated them from having to defend against
potentially burdensome whistleblower litigation involving no more than workplace
disagreements, complaints by disgruntled employees, or matters that never were, in any real
sense, “disclosed” to any individuals or organizations having any authority to address the
disclosures.

The expanded definition in subsection 1{b)(1)(A} would upset the delicate balance
between whistleblower protection and the ability of Federal managers to manage the workforce.
The WPA already provides adequate protection for legitimate whistleblowers. The proposed
expansive definition has the potential to convert any disagreement or contrary interpretation of a
law, no matter how trivial or frivolous, into a whistleblower disclosure. It will not provide
further protection to those with legitimate claims, who are covered by the existing law. It simply
will increase the number of frivolous claims of whistleblower reprisal. Such an increase in the
number of frivolous claims would impose an unwarranted burden upon Federal managers and,
ultimately, the MSPB and the Federal Judiciary.

The Federal Circuit appropriately has recognized that the purposes of the WPA must be
taken into account in determining whether a disclosure is one protected by the WPA. Willis v.
Department of Agricuiture, 141 F.3d 1139, 1143 (Fed. Cir. 1998) (observing that “Jt}he purpose
of the WPA is to encourage government personnel to disclose government wrongdoing to
persons who may be in a position to remedy the problem without fearing retaliatory action by
their supervisors or those who might be harmed by the disclosures."). Accordingly, the court in
Willis recognized that expressing disagreement with a supervisor's decision to that supervisor
was not the type of disclosure protected by the WPA because it was not reporting the supervisor's
wrongdoing to anyone in a position to take action. Id. Moreover, the court found that the WPA
was not intended to protect reports of violations of laws, rules, or regulations that an employee
made as a part of his everyday job responsibilities. Id. at 1143-44.

These limitations are reasonable and serve to further the purpose of the WPA to protect
legitimate whistleblowers. By prohibiting the consideration of “time, place, form, motive,
context” and including the performance of one’s job duties in the definition of “disclosures,” the
bill converts every Federal employee into a whistieblower. Nearly every Federal employee will,
sometime during the course of his or her career, disagree with a statement or interpretation made
by a supervisor, or during the course of performing his or her everyday responsibilities, report an
error that may demonstrate a violation of a law, rule, or regulation. Without the ability to take
the context — the time, the place, the motive — of the alleged disclosure into account, even trivial
or de minimis matters would become elevated to the status of protected disclosures, Cf. Herman
v. Department of Justice, 193 F.3d 1375, 1378-79 (Fed. Cir. 1999) {concluding that the WPA
was not intended to apply to trivial matters). This provision would undermine the effectiveness
of the WPA.

The danger of this expanded definition is even more apparent when understood in the
context of the statutory scheme of the WPA. Under current law, once an individual has made a

P
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qualifying disclosure pursuant to 5 U.S.C. § 2302(b}(8), a prima facie case of whistleblower
reprisal can be made by showing that a deciding agency official: a) knew of the disclosure; and
b} an adverse action was taken within a reasonable time of the disclosure. Kewley v. Department
of Health & Human Serv., 153 F.3d 1357, 1362-62 (Fed. Cir. 1998) (citing 5 U.S.C.

§ 1221(e)(1)). Once the employee establishes this prima facie case, the burden shifts to the
employing agency to show by clear and convincing evidence that it would have taken the adverse
action regardless of the protected disclosure. Kewley, 153 F.3d at 1363.

Given the expanded definition of disclosure and the relatively light burden of establishing
a prima facie case of reprisal under the knowledge/timing test, it would be exceedingly easy for
employees to use whistleblowing as a defense to every adverse personnel action. Then the
statutory structure of the WPA would fequire the agency to meet the much higher burden of
demonstrating by clear and convincing evidence that it would have taken the adverse action,
regardless of the disclosure. Thus, for all practical purposes, section 1{(b)(1)(A) would transform
the statutory standard that an agency must meet in sustaining almost every adverse action froma
preponderance of the evidence, 5 U.S.C. § 7701(c)(1)(B), to the clear and convincing standard
required by 5 U.S.C. § 1221(e)(2).

The ease with which a Federal employee would be able to establish a prima facie case of
whistleblower reprisal, no matter how frivolous, would seriously impair the ability of Federal
managers to effectively and efficiently manage the workforce. If Pederal managers knew that it
was likely that they would be subject to a charge of whistleblower reprisal every time that they
took an adverse personnel action, they might hesitate to take any such action. Likewise, the very
low standards that would be required to advance a whistleblower claim would vastly increase the
number of such claims, obscure the claims of legitimate whistleblowers, and unduly burden the
MSPB and the Federal Circuit.

Currently, the WPA does not cover disclosures that specifically are prohibited by law or
disclosures of information that specifically are required by Executive order to be kept secret in
the interest of national defense or the conduct of foreign affairs. Subsection 1(b)(1)(B) would
add 5 U.S.C. § 2302(b}(8)(C) to include this category of covered disclosures if the disclosure
evidenced a reasonable belief of violation of law, rule, or regulation; gross mismanagement;
gross waste of funds; abuse of authority; substantial and specific danger to public health or
safety; or a false statement to Congress on an issue of material fact. The disclosure also would
have to be made to 2 Member of Congress authorized to receive information of the type disclosed
or to any employee of Congress having an appropriate security clearance and authorized to
receive information of the type disclosed. The amendment would expand the scope of covered
disclosures significantly and therefore substantially increase the potential exposure to litigation
for Federal agencies as well as the staffing costs and other burdens associated with this issue.
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2. Security Clearances

There are three significant provisions regarding security clearances. First, subsection
1{e)(1) of the bill would amend 5 U.8.C. § 2302¢a)(2)}(A) to add “a suspension, revocation, or
other determination relating to a security clearance,” to the definition of a personnel practice.
Second, section 1{c}(2) (adding a new subparagraph (14) to 5 U.S.C. § 2302(b)) would amend
the definition of prohibited personnel practices to include “conduct{ing] or caus[ing] to be
conducted, an investigation of an employee or applicant for employment because of any activity
protected under this section.” Third, subsection 1{e)(3) of the bill would authorize the MSPB
and the courts to review these security clearance decisions to determine whether a violation of 5
U.S.C. § 2302 (prohibited personnel practices) had occurred and, if so, to order certain relief.
We have both general and technical objections to these provisions.

We strongly oppose these amerdments because they would authorize the MSPB and the
courts to review any determination relating to a security clearance — a prerogative left firmly
within the Executive branch's discretion. In Egan, 484 U.S. 518 (1988), the Supreme Court
explicitly rejected the proposition that the MSPB and the Federal Circuit could review the
decision to revoke a security clearance. In doing so, the Court relied upon a number of premises,
including: 1) decisions regarding security clearances are an inherently discretionaty decision best
left to the particular agency involved, not to be reviewed by non-expert bodies such as the MSPB
and the courts; 2) review under the CSRA, which provides for a preponderance of the evidence
standard, conflicts with the requirement that a security clearance should be given only when
clearly consistent with the interests of the national security; and 3) that the President's power to
make security clearance determinations is based in his constitutional role as Commander-in-
Chief. See our constitutional objections at page 1, supra.

An example demonstrates one of the many fundamental problems with this bill's security
clearance provisions. As we noted above, the burden of proof in CSRA cases is fundamentally
incompatible with the standard for granting security clearances. This conflict is even more
apparent in whistleblower cases. Under the WPA, a putative whistleblower establishes a prima
facie case of whistleblower retaliation by establishing a protected disclosure and, under the
knowledge/timing test, a personnel action taken within a certain period of time following the
disclosure. Once the employee meets that minimal burden, the burden shifts to the agency to
establish by clear and convincing evidence that it would have taken the action absent the
protected disclosure.

Therefore, the bill would require in the security clearance context, that where individuals
make protected disclosures (which, as we explain above, would include virtuaily every Federal
employee under other amendments in this bill), the agency must justify its security clearance
decision by the stringent standard of clear and convincing evidence. Thus, rather than awarding
security clearances only where clearly consistent with the interests of national security, agencies
would be permitted to deny or revoke them only upon the basis of clear and convincing evidence.
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This standard would be shockingly inconsistent with national security, especially in these times
of heightened security concerns.

Beyond these objections, the amendments are simply unnecessary. Currently, Executive
Order 12968 requires all agencies to establish an internal review board to consider appeals of
security clearance revocations. These internal boards provide sufficient protections for the
subjects of the revocations, while, at the same time, preserving the authority of the Executive
branch to make the necessary decisions. In any event, we are not aware of any pattern of abusing
security clearance decisions to retaliate against whistleblowers. Thus, the drastic and potentiaily
unconstitutional amendments subsections 1{e)(1) and 1(e)(3) would make are unwarranted.

We have other, more specific, objections to the bill. In defining the category of security
clearance decisions that fall within a personnel action and, therefore, would be subject to review,
subsection 1{e)(1) of the bill uses the phrase “suspension, revocation, or other determination
relating to a security clearance” [emphasis added]. The phrase “other determination™ is vague
and conceivably could encompass such things as an initial investigation into whether a security
clearance is warranted, the decision to upgrade or downgrade a clearance, or any other decision
connected in any way with a security clearance. This broad language would convert nearly every
action an agency takes with regard to a security clearance into a possible basis fora
whistleblower charge.

In addition, section 1(e)(2), amending the definition of prohibited personnel practices to
include “conductfing] or caus(ing] to be conducted, an investigation of an employee or applicant
for employment because of any activity protected under this section,” is overly broad. As
drafted, the provision could be construed to restrict the scope of routine employment inquiries to
prior employers, where the Government was a prior employer. This might be the case, for
example, where an employee left government service after a whistleblower situation and several
years later applied for employment with a different Government agency, necessitating a new
background investigation. Section 1{¢}(2) would lead to disputes over the scope and
permissibility of such inquiries. Moreover, the bar scems to apply whether the claim of
whistleblower status was upheld or not.

Finally, section 1(e)(3) of the bill contains language stating that the MSPB or any
reviewing court “may not order the President to restore a security clearance.” We presume this
language was intended to alleviate concerns about the Executive branch prerogative with regard
to security clearance determinations. However, the language, on its face, only prohibits the
MSPB and reviewing court from ordering “the President” to “restore” a clearance. Conceivably,
this language couid be interpreted to allow the MSPB to order an agency head or Jower official to
restore the clearance. Likewise, it does not appea to limit the MSPB’s authority to order other
actions with regard to security clearances, for instance, to award an initial clearance, to order an
upgrade, or to stop an investigation. 1t also is unclear to us why a narrow class of whistleblower
teprisal cases merits the “expedited review” section 1(3)(e) would require and what that would
mean in this context.
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3. Confidential Advice on Making Disclosures to Congress

Subsection 1(j) would amend 5 U.S.C. § 2302(f) to require each agency to establish a
procedure for providing confidential advice to employees on making lawful disclosures to
Congress of information specifically required by law or Executive order to be kept secret in the
interest of national defense or the conduct of foreign affairs. This provision would place
agencies in the odd and anomalous position of effectively encouraging their employees to
disclose matters otherwise required by law to be kept secret. We oppose this provision.

4. Judicial Review

We object to section 1(k)(2) of the bill, which would grant the Office of Special Counsel
the option to seek review of MSPB decisions by the regional courts of appeal rather than by the
Federal Circuit. Review by the Federal Circuit promotes conformity in decisions and fosters
uniformity in Federal personnel law. Granting the regional circuits jurisdiction to entertain
appeals from the MSPB would undo Congress's sensible centralization of those appeals and
further burden those already overburdened regional courts of appeal.

Since the enactment of the Federal Courts Improvement Act of 1982, the Federal Circuit
has exercised exclusive jurisdiction to consider appeals from the MSPB in cases not involving
discrimination. In those years, the court has developed substantial expertise and a well-defined
body of law regarding Federal personnel matters that inures to the benefit of both the Federal
Government and its employees. Moreover, the court's rules, which provide for more expedited
and informal briefing in pro se cases provide an added benefit for Federal employees, many of
whom choose to appeal the MSPB's decisions without the aid of an attorney.

Replacing the Federal Circuit's exclusive jurisdiction with review by the regional circuits
would result in a fractured personnel system. Inevitably, conflicts among the circuits would arise
as to the proper interpretation of the Federal personnel laws, so that an employee's rights and
responsibilities would be determined by the geographic location of his or her place of
employment. Not only is a non-uniform system undesirable, it could contribute to a loss of
morale, as Federal employees would be treated differently depending upon where they lived.
Inevitably, it would require the Supreme Court to intervene more often in Federal personnel
matters to resolve inconsistencies among the circuits.

The CSRA and the Federal Courts Improvement Act resolved the problems of regional
review. Considering the Federal Circuit's now substantial expertise, there simply is no good
reason to revert to the old system, We have similar concerns about section I{l) (amending 5
U.S.C. § 7703(b) and (d)).
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5. Litigating Authority For The Special Counsel

Section 1(k) of the bill would expand the authority of the Special Counsel by authorizing
her to seck review unilaterally in the United States Court of Appeals for the Federal Circuit in
any case to which she was a party, see section 1(k)(2) (adding new 5 U.S.C. § 7703(e)(1)), and by
granting her the authority to designate attorneys to appear upon her behalf in all courts except the
Supreme Court, see section 1{k)(1) (adding new 5 U.8.C. § 1212(h)). Current law authorizes the
Special Counsel to appear only before the MSPB. We oppose both of these changes.

Under current law, employees who are adversely affected by a decision of the MSPB have
the right to appeal to the Court of Appeals for the Federal Circuit. See 5 U.8.C. § 7703(a). The
Department of Justice represents the respondent Federal agencies in these appeals. Federal
employing agencies do not possess the same right to appeal MSPB decisions adverse to them.
OPM is the only Government agency that may appeal an MSPB decision and it may do so only
after it has intervened in the MSPB proceeding to present its position and its director has
determined that an MSPB decision rejecting OPM's position will have a “substantial impact”
upon the administration of the civil service law. 5 U.S.C. § 7703(d). Moreover, once the
director makes such a determination, OPM must seek authorization from the Justice
Department’s Solicitor General to file a petition for review. The Federal Circuit has discretion to
grant or deny this petition, OPM is represented in the Federal Circuit by the Department of
Justice.

Section 1{(k)(2) of the bill would disrupt this carefully crafted scheme by authorizing the
Special Counsel, without the approval of the Solicitor General, to petition the Federal Circuit for
leave to appeal any adverse MSPB decision. The only limitation placed upon this right would be
the requirement that the Special Counsel, if not a party to or intervenor in the matter before the
MSPB, petition the MSPB for reconsideration of its decision before seeking review in the
Federal Circuit.

Section 1(k){1) would further erode centralized control over personnel litigation by
authorizing the Office of the Special Counsel to represent itself in all litigation except litigation
before the Supreme Court. This authority would be independent of the Department of Justice
and could result in the Special Counsel litigating against other Executive branch agencies. This
would usurp the Justice Department’s traditional unifying role as the Executive branch’s
representative in conrt. We are unaware of any justification for eroding the Department’s ability
to fulfill its well-settled representative role.

Centralized control furthers a number of important policy goals, including the
presentation of uniform positions on significant legal issues, the objective litigation of cases by
attorneys unaffected by the parochial concems of a single agency that might be inimica] to the
interests of the Government as a whole, and the facilitation of presidential supervision over
Executive branch policies implicated in Government litigation. This policy benefits not only the
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Government but also the courts and citizens who, in the absence of the policy, might be subjected
to uncoordinated and inconsistent positions on the part of the Government.

6. Investigations

Subparagraph 1(e)(1)(B) of the bilt would amend 5 U.S.C. § 2302(a)(2)(A) to include
within WPA-covered personnel actions “an investigation of an employee or applicant for
employment because of any activity protected under this section.” Additionally, subparagraph
1(e)(2X(C) would amend 5 U.S.C. § 2302(b) to forbid Federal employees to “conduct, or cause to
be conducted, an investigation of an employee or applicant for employment because of any
activity protected under this section.”

We are very troubled by the breadth of these provisions and the effect they could have on
the ability of agencies to function. The amendments do not define an “investigation.”
Accordingly, it would appear that any type of inquiry by any agency, ranging from criminal
investigation to routine background investigation for initial employment to investigation for
determining eligibility for a security clearance to Inspector General investigation to management
inquiries of potential wrongdoing in the workplace, all could be subject to challenge and
fitigation.

Conceivably, any time a supervisor suspected wrongdoing by an employee and
determined to look into the matter, the “investigation” could be subject to challenge. Certainly,
any time an Office of Inspector General, an Office of Professional Responsibility, or similar
agency component began an investigation, the investigation immediately could become the
subject of litigation. Through such litigation, employees would be able to delay or thwart any
investigation into their own or others’ wrongdoing. This result could adversely affect the ability
and perhaps even the willingness of supervisors to examine wrongdoing — which clearly is not a
beneficial outcome for the efficient and effective operation of agencies. Indeed, this provision
could allow an employee to litigate an action that has not been proposed. Thus, even before any
discipline had been proposed or any charges brought, the employee could atternpt to short circuit
any inquiry into the situation. In this connection, we note that the Equal Employment
Opportunity Commission has prohibited the filing of a formal complaint on a “proposal to take a
personnel action, or other preliminary step to taking a personnel action.” See 29 CFR, §
1614.107(a)(5).

The CSRA is a careful balance between providing remedies for personnel actions that
have been taken ag